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Chanslor-Canfield Midway Oil Com-
pany, Recovery Oil Company, Fred
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Visalia Midway Oil Company, and
The Atchison, Topeka and Santa Fe
Railway Company,

Appellmits,

vs.
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BRIEF ON BEHALF OF APPELLANTS.

Note:—Figures herein in parentheses refer to tran-

script pages. Appellants, Chanslor-Canfield Mid-
way Oil Company, Recovery Oil Company, The
Atchison, Topeka and Santa Fe Railway Com-
pany, and Fred H. Hall, will be referred to herein

as Chanslor Company, Recovery Company, Atchi-

son Company, and Hall, respectively, for brevity.

I.

Abstract of the Case.

Introductory.

This is an appeal from a final decree in equity

pursuant to a bill filed by the sovereign against the
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subject, wherein the former alleged that in equity and

good conscience the latter should be compelled to (a)

deliver up possession of a 160-acre tract of land, and

over $250,000.00 permanent improvements on it (made

with the knowledge of but without objection from

the sovereign) ; and (b) pay complainant an enormous

sum in damages, with interest thereon.

The bill was not filed until after appellants and their

predecessors had possessed the property continuously

for more than 12 years pursuant to the mining law

invitation of the sovereign; and had transformed this

piece of land, originally a part of a barren and for-

bidding desert, into a property of great value by

developing petroleum on it and providing facilities for

its production and marketing.

The sovereign delayed filing the bill for more than

five years after the discovery of oil was made in the

first well drilled on the property, five additional wells

had been drilled to production, and extensive facilities

for producing and handling the oil had been installed

upon the land; although it was, four years prior to the

filing of the bill, advised of the occupation and use

of the land as aforesaid by appellant oil companies and

their predecessors.

A brief statement of the facts out of which this

suit arose is:

Inception of

Claimants' Title.

On January 1, 1903, the S. W. % of Sec. 25, Twp.

31 S., R. 22 E., M. D. M., in Kern county, California,
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in what is known as the Midway Oil Field, was vacant

public land, subject to location and appropriation under

the law relating to lands chiefly valuable for petroleum

(4, 249).

On that date, said land was located under said laws

and in accordance with the then prevailing customs,

rules and practices of petroleum miners in that vicinity,

by eight duly qualified locators (138-42, 248-57).

During the period of more than twelve years follow-

ing January 1, 1903, the locators and their successors

in interest held possession of said land openly, notori-

ously, continuously, and exclusively, under claim of

right so to do; and appellant oil companies, in that

period, spent over a quarter of a million dollars in

its development and improvement for the production

and marketing of oil therefrom. The actual cash ex-

penditures of these companies for that purpose being:

Recovery Company $240,902.46 (366)

Chanslor Company 45,516.42 (361)

Total $286,418.88

It is true that each of said companies extracted some

oil from the land and sold it; but far short of reim-

bursement. The amounts by which the expenditures

exceeded receipts being:

Recovery Company $188,598.11 (87, 366)

Chanslor Company 30,783.41 (361)

Total deficit $219,371.52
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First Objection to Claim.

In the foregoing situation came the first objection

from the United States to the possession and use of

said land by said oil companies or their predecessors;

notwithstanding the fact that its agents and repre-

sentatives were long before the making of the said

objection repeatedly in that field and knew, or ought

to have known, what appellant oil companies were

doing and had done upon said land (317-23).

The said objection came on October 6, 1915, by and

through the filing of the bill in equity in this suit, by

which the United States appealed to the conscience of

the chancellor for the said exceeding harsh decree that

hands over all the benefits of the energy and skill and

money of these oil companies not only, but also penal-

izes them unmercifully for creating those very benefits.

The Bill

The grounds for that decree and the basis of that

appeal to the conscience of the chancellor, as stated in

the bill, stripped of technical verbiage, are:

1. Claim of ownership of said land and its

mineral content, and the right to the possession

thereof in the United States, before, on, and at

all times after September 27, 1909 (4).

2. The land, with other lands, was on Septem-

ber 27, 1909, withdrawn by the President from

"all forms of location, or settlement, selection,

filing, entry, patent, occupation or disposal, under

the mineral land non-mineral laws of the United

States, and since said date none of said lands

have been subject to exploration for mineral oil,
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petroleum, or gas, occupation, or the institution

of any right under the public land laws of the

United States" (5).

3. In violation of the proprietary and other

rights (and laws) of the United States * * *

and the lawful orders * * * Qf ^j^g President,

and particularly in violation of the said order of

withdrawal of September 27, 1909, the defend-

ants (naming them) entered upon said land long

subsequent to the 27th day of September, 1909,

for the purpose of exploring the same for pe-

troleum and gas" (5).

4. That no oil or gas or other minerals had

been discovered on said land before or on Sep-

tember 27, 1909, "nor had any of the defendants

acquired any rights on or with respect to said

land or any part thereof prior to said date, and

neither of said defendants, at the date of said

withdrawal order of September 27, 1909, was a

bona fide occupant or claimant of such land in the

diligent prosecution of work leading to a dis-

covery of oil or gas" (79, 80).

Note:—That nowhere in the foregoing is there

any mention made of the withdraw^al order of the

President of July 2, 1910, which included these

lands. This omission is significant in view of the

fact that Congress, by what is known as the

Pickett Act, on June 25, 1910, declared that no

withdrawal order should affect the rights of any

person who was a bona fide occupant or claimant

of a tract of oil or gas bearing lands, in diligent

prosecution of work leading to a discovery of oil

or gas thereon on the date of any zvithdrawal order

made after the passage of the Act.
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All allegations of the bill as to the status of the

land and appellants relate strictly and solely to

September 27, 1909. Those allegations might

be true and yet appellants be entitled to the land;

and a decree to the contrary would be erroneous,

as will be demonstrated later herein.

5. Defendants claim said land under a loca-

tion made January 1, 1903, which was fraudulent

in that it was made for the use and benefit of

appellant Fred H. Hall, or some one else other

than the persons named in the location notice as

locators, in order that said Hall or said some one

else could thereby acquire more than 20 acres of

public oil land in one location in violation of the

laws of the United States (9).

6. That certain of the defendants had ex-

tracted large quantities of oil from the lands,

amount unknown, would continue so to do unless

restrained therefrom, and thus and otherwise

trespassing on the rights of the United States,

all to its irreparable injury, for which it had no

plain, speedy or adequate remedy except in a suit

of equity; that all of this was in violation of the

law and of the withdrawal order of September

27, 1909 (7, 8).

7. The prayer of the bill was: (a) for dis-

covery not under oath; (b) that the land be

declared to have been withdrawn at all times after

September 27, 1909, from, among other things,

occupation and exploration for oil and gas; (c)

that it be decreed that the location of January 1,

1903, was fraudulent; (d) that defendants ac-

quired no rights under it; (e) that it be decreed

that defendants have no right, title, claim or



-9-

interest in said land or its mineral content; (f)

that it be decreed that said land and its improve-

ments are the perfect property of the United

States free of all claim of any of the defendants;

(g) that the defendants be enjoined perpetually

from asserting any claim to the land or its min-

erals and from extracting or removing the latter;

(h) for an accounting for all proceeds defendants

had received therefrom; (i) that a receiver be

appointed; and (j) for general relief (10-13).

The Answers.

To the bill appellants filed answers as follows:

The Sunset Western Railway Company dis-

claimed all right to the land and to the mineral therein,

except as to a right of way for its then existing rail-

way track thereon (63).

The ViSALiA Midway Oil Company disclaimed any

right to the land or the minerals therein (65).

The Western Water Company filed motion to dis-

miss for want of facts and because of the bar of an

Act of Congress of March 2, 1896 (29 Stats. 42) (16).

The Chanslor Company filed an answer setting up

six separate defenses, to-wit:

First: A motion to transfer to the law side of

the court for want of jurisdiction in equity, in

that the case made by the bill was one in eject-

ment by the complainant out of possession against

defendants in possession, and for damages for

trespasses, which could only be tried on the law

side of the court (18).
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Second: A motion to strike out specific por-

tions of the bill as scandalous, impertinent and

surplusage matter (18-19).

Third : That the court sitting as a court of

equity had no jurisdiction of the subject matter

of the bill, namely, trial of title to land, ouster

from possession thereof by complainant out of

possession, and damages for alleged trespasses, all

cognizable only in a court of law, wherein plain,

speedy, and adequate relief could be had (20).

Fourth: That it was a subsidiary corporation

of The Atchison Company, the owner and oper-

ator of a transcontinental line of railway over

which United States mails, troops and munitions

were transported; that defendant was engaged

solely in producing oil for use as fuel by said

railway company and not for commercial sale;

that on January 12, 1909, in furtherance of this

purpose, it made a contract with Hall for the

development of said land in consideration of title

to the north half thereof, which contract was

recorded in the office of the recorder of Kern

county California, on February 17, 1909; that

pursuant to that contract it went into possession

of said land and commenced the work of per-

fecting title to said land by drilling a well

thereon for petroleum long before September 27,

1909, and that, on said date, it and said Hall

were bona fide occupants and claimants of said

land, in diligent prosecution of work leading to a

discovery of oil thereon; that said land was ex-

cepted from the operation of the withdrawal order

of that date; that it spent many thousands of

dollars in developing oil on said land and in prose-

cuting such work diligently to discover it; and
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that all this was done with the full knowledge of

the United States and without any objection by

them; that all things done on said land were done

in the belief that the United States would not

object to such occupancy and use of said land and
in accordance with customs, practices, and the

policy of the United States theretofore extant for

more than fifty years; that hence, the United

States was in all good conscience and equity

estopped from claiming possession of said land

and its mineral contents (20-26).

Fifth: Denials of all the allegations of the bill

except the allegations of the corporate character

of the company, the issuance of temporary order

of withdrawal of September 27, 1909, by the

President, the absence of discovery of oil on the

land on or before that date, the production of

petroleum from the land to the amount of 39,934

barrels, and the claim of title to the land by the

company under the location specified in the bill.

This defense also set up affirmatively:

(a) That the Act of Congress of June 25,

1910 (Pickett Act), gave to said company and

to said Hall a right to continue in occupation of

said land and to prosecute their work thereon to

a discovery and thereupon to have patent ; and to

that extent abrogated whatever operation or effect

the September 27, 1909, withdrawal order had

on said land; and

(b) That "the entry of it, its co-defendants

Fred H. Hall and Recovery Oil Company, and

their predecessors in interest, upon said land and

the development thereof for mineral was pursu-

ant to the invitation and encouragement so to do



—12—

of the plaintiff by virtue of its policy of liberality

toward miners and others desiring to acquire

title to the mineral lands of the United States

that had existed continuously for more than fifty

years and had become so well settled, so well

known, and had been acted upon both by plaintiff

and its citizens for so long that this policy had

become, long before September 27, 1909, and was

on said date, a rule of property and was thereafter,

by the Act of Congress approved June 25, 1910, ex-

pressly recognized and reiterated by the Con-

gress of the United States by the making of the

President's order of temporary withdrawal of

September 27, 1909, wholly inoperative as to the

lands described in the complaint in this suit" (26-

33).

Sixth: That the company was a bona fide

purchaser of the north half of said land for value,

without notice of the claim of fraud made by

the United States (34).

Recovery Oil Company filed an answer substan-

tially the same as that of the Chanslor Company,

except that it did not contain a motion to strike out

nor the matter relating to the relationship between

the latter and said railway company (36-51).

Fred H. Hall filed answer setting up four separate

defenses, which were substantially the same as the

first, second, third and fourth defenses pleaded in

the answer of the Chanslor Company (52-62).

The court denied the motions to transfer, dismiss,

and to strike out, held that it had jurisdiction of the

cause, and appointed a receiver (75).
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No Jury.

Upon the issues as they were thus made and stood,

the case was tried by the court, sitting as a chancellor

in equity, without a jury, and evidence both docu-

mentary and oral was offered and received on behalf

of the parties plaintiff and defendant.

No Conflict

of Testimony.

Upon the issues thus made there is no conflict of

testimony—no disputed fact—on any point, so tlmt

this appeal presents purely lazv questions.

The Decree.

Thereafter decree in accordance with the prayer of

the bill was awarded, whereby the United States is

given the land free of all claims of any of the appel-

lants, all fixed improvements that cost the oil company

appellants at least $250,000.00, and a judgment in

damages in the sum of $76,751.17 (84-89).

Nearly one hundred thousand dollars damages be-

cause, forsooth, these oil company appellants went

into a barren, forbidding desert, in the face of almost

insurmountable obstacles in the way of heat, cold,

scarcity of water, men, tools, machinery, almost im-

possible roads and other transportation conditions, and

at vast expense drilled oil wells nearly a half mile deep,

so carefully and skilfully that no damage of any sort

was done to the land nor its mineral content; and pro-

vided extensive facilities for producing and market-

ing said oil!
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The Appeal.

Within the time allowed by law appellants filed peti-

tion for order allowing appeal from said decree, and

the whole thereof, accompanied by specifications of

errors, which petition was granted and this appeal

allowed by appropriate order (374-390).

Questions Stated.

There being no disputed question of fact in this

record, the court is called upon by this appeal to re-

solve only questions of law.

Those questions and the manner in which they are

raised, briefly stated, are:

1. Whether the evidence offered to establish the

fraud charged is not a conspicuous and striking ex-

ample of total failure of proof; and if not, then

whether it is of that certain, unambiguous and con-

vincing character required by law to establish fraud.

Raised by motion to strike out (144) and as-

signments of error 17 (380), 18 to 33

(380-4), and 37-44 (385-7).

2. Whether the Chanslor Company and Hall were

not bona fide occupants and claimants of this land on

September 27, 1909, then diligently engaged in work

leading to a discovery of oil thereon, and therefore,

had rights in and to said lands that were not aflfected

by the withdrawal order of that date for either or

both of these reasons, to-wit:

(a) Congress in the Pickett Act protected

those rights from being so affected; and
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(b) The land, though included in the list of

lands withdrawn, still were excepted from its

operation.

Raised by answers (27, 28, 30, 38, 41, 56-8)

and assignments of error 25 to 32 and 37-41

(382-6).

3. Whether the admitted fact that the Chanslor

Company and Hall were actually drilling a discovery

well on this land on June 25, 1910, and July 2, 1910

(which work was continuous to discovery in August,

1910), did not vest in them a right to this land not-

withstanding their status as to diligent work on Sep-

tember 27, 1909; and, if so, whether the bill does not

wholly fail to state a cause of action on any ground

except that of fraud in the location.

Raised by answer (27, 55, 56), the bill by omis-

sion of all reference to appellants' status

relative to this land on said dates in June

and July, 1910 (3-15, 79-80); and assign-

ments of error 39-44 (385-7).

4. Whether appellants were not wrongfully de-

prived of a constitutional right to trial by jury; and

correlative thereto, whether the court, sitting in equity,

had jurisdiction.

Raised by answer (18-20, 45-6, 53-4, 66, 68)

and assignments of error 1 to 16 (378-80).

5. Whether appellee is entitled to a decree for

damages in any sum whatever; and, if so, whether

any interest should be allowed thereon.

Raised by assignments of error 33-34 (384),

36 (385) and 48 (388-9).
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6. Whether appellant oil companies should not have

judgment and decree awarding them sums of money

equal to the difference between the amounts expended

by them in permanent and useful improvements on said

land and the net value of oil extracted, for the value

of the use of tools, machinery and tanks employed by

the receiver in producing and marketing said oil, to

the end that the United States be required to do

simple equity and justice as a condition precedent to

taking possession of the land and improvements from

said appellants.

Raised by assignments of error 35 (384), 48

(388-9) and 49 (389).

7

.

Whether appellant oil companies were purchasers

in good faith, for value, without notice.

Raised by answers (34, 42, 43), and by assign-

ment of error 45 {Z%7^.

8. Whether appellee's long delay in asserting claim

to said land, with knowledge of its occupation and

use and the very great expenditures in its improve-

ment, does not constitute laches and estoppel, which

bars any recovery sought by this suit.

Raised by answers (20-26, 33, 46, 50, 61-2),

and by assignment of error 46 (388).

9. Whether appellants are entitled to judgment in

their favor by virtue of the provisions of section 2332

U. S. Revised Statutes, and their more than five years

of possession and working of the land.

Raised by answers (20-23, 50), and by assign-

ment of error 47 (388).
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II.

Assignment of Errors.

For convenience of the court we here print all the

assignment of errors served and filed with the petition

for allowance of appeal, upon which appellants here

rely, and the questions above stated arise.

The trial court erred:

1. In holding that the bill of complaint states

facts sufficient to constitute a cause of action either

at law or in equity upon any ground therein

stated other than that of alleged fraud in the

making of the mining location therein mentioned.

2. In assuming and exercising, as a court of

equity, general and exclusive jurisdiction of the

cause, and making and entering its decree ac-

cordingly.

3. In assuming and exercising, as a court of

equity, a blended jurisdiction at law and in

equity, in the cause; that is to say, in exercising

jurisdiction both as to injunctive relief in respect

to alleged waste, and as to the right of possession

and damages for withholding the same.

4. In assuming and exercising, as a court of

equity, jurisdiction other than, and in excess of,

a jurisdiction to enjoin waste, as ancillary to, and

pending the determination of, the questions of

right to possession and damages in a court of

law.

5. In assuming and exercising, as a court of

equity, jurisdiction, other than an ancillary juris-

diction to enjoin waste ad interim, in a cause sub-

stantially in ejectment for the possession of the
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premises in question, with damages for with-

holding the same.

6. In assuming and exercising, as a court of

equity, jurisdiction of the cause, as well in respect

to the right of possession and the question of

damages for withholding the same, as in respect

to injunctive relief staying waste pending the

determination of said questions—to the exclusion

and denial of the right of the defendants, all and

each, to a trial by jury upon said questions of

possession and damages.

7. In assuming and exercising exclusive juris-

diction of the cause, as a court of equity, to the

denial of the right of the defendants, each and

all, to a trial by jury upon the question of the

right of possession.

8. In assuming and exercising exclusive juris-

diction of the cause, as a court of equity, to the

denial of the right of defendants, each and all,

to a trial by jury upon the question of damages.

9. In putting the defendants, each and all, to

a trial of the cause in a court of equity, in ex-

clusion and denial of their right to trial by jury.

10. In making and entering a decree herein,

as a court of equity, against the defendants, each

and all, to the exclusion and denial of the right

of said defendants, each and all, to a trial by

jury upon the question of right of possession and

the associated question of damages for with-

holding the same.

11. In assuming any jurisdiction in the cause,

as a court of equity, other than an ancillary, and

by way of injunctive relief, ad interim, in respect

of waste, pending the determination of the ques-
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tions of possession and damages in a court of

law.

12. In excluding the defendants, each and

all, from the constitutional and statutory right

of said defendants, each and all, to a jury trial

in said cause.

13. In denying the motion made to the court

below for a transfer of the cause to the law side

of the court, and thereby operating the denial of

the right of trial by jury to the defendants, each

and all.

14. In denying said motion, in so far as the

same involved the questions of right of possession

and damages for withholding the same, and

thereby denying to said defendants, each and all,

the right of trial by jury in respect to the same.

15. In overruling and in not sustaining the

affirmative defense, as pleaded to the bill of com-

plaint, that the suit here is one in ejectment,

brought by the plaintiff out of possession against

defendants in possession of the lands described

in the complaint, and for damages for the with-

holding of the same, and that the said subject

matter is one over which a court of equity has no

jurisdiction, to the consequent exclusion and denial

of the right of trial by jury.

16. In overruling and in not sustaining the

affirmative defense pleaded to the bill of com-

plaint herein, that the main case made thereby,

and the chief object and purpose of the suit, was

to try the question of title between the plaintiff

out of possession and the defendants in possession

of the lands described in the complaint, and to

secure possession thereof from the defendants and
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a judgment for damages for withholding the

same, and that said subject matter was without

the jurisdiction of a court of equity, to the conse-

quent exclusion and denial of the right of trial

by jury herein,

17. In overruling defendants' motion made at

the trial to dismiss the bill as to the fraud alleged

on the ground of total failure of proof.

18. In holding and decreeing that the mining

claim known as Noble Grand Placer Mining Claim,

described in the bill of complaint, and embracing

the southwest quarter of section 25, township 31

south, range 22 east, Mount Diablo Base and

Meridian, was a pretened mining claim, or other

than a valid mining claim.

19. In holding and decreeing that said mining

claim be cancelled, set aside and declared null

and void from its inception.

20. In decreeing and adjudging that the evi-

dence proves the allegations of the complaint that

the notice of location of said mining claim was

made, posted or filed for the sole benefit, or for

the benefit in any sense or to any extent, of the

defendant Fred H. Hall, or for someone else, other

than the persons, or any of them, whose names

appear as locators in such notice.

21. In holding and in effect decreeing that

said names were used to enable said Fred H. Hall,

or some other person other than said persons or

any of them whose names were used in such

notice, to acquire more than twenty (20) acres of

mineral land, or any extent thereof, in violation

of any law of the United States.
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22. In decreeing in effect that the persons whose

names appear as locators in said notice were not

bona fide locators, or that they or any of them

were without an interest in such location or loca-

tion notice, or that their names, or the names of

any of them, were not used to enable them or

any of them to secure the aforesaid land, or a

patent for the same, or that said persons, or any

of them were used for any of the purposes

hereinabove specified, or for any purpose not

in conformity with the laws of the United States.

23. In decreeing in effect that there was any

preconcert, arrangement, understanding or agree-

ment between the said locators or any of them,

and the defendant Fred H. Hall or any other per-

son, whereby said location, when made, should

inure to, or be for the sole benefit, or the benefit

to any extent, of said Fred H. Hall or such other

person, or for the benefit of anyone other than

the persons whose names appear in said notice

of location as locators; or to enable said defend-

ant Fred H. Hall, or such other person, to acquire

more land by one location than the laws of the

United States permitted.

24. In holding and decreeing that the evi-

dence proved the allegations of fraud in the loca-

tion mentioned in the bill of complaint.

25. In holding and decreeing that the defend-

ants, or any of them, never had, or have not now,

any estate, right, title or interest in or to said

southwest quarter of section 25, township 31

south, range 22 east, Mount Diablo Base and

Meridian, or any part thereof, or in or to any

petroleum oil, gas, or other mineral or minerals
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therein contained, or heretofore extracted or pro-

duced therefrom,

26. In holding and decreeing that all or any

notice or notices, deed or deeds, lease or leases,

or other muniment or muniments of title, there-

under or appertaining thereto, be cancelled, set

aside, and declared null and void from the incep-

tion thereof or at all.

27. In holding and decreeing that the equit-

able title to said land, or any part thereof, or to

any petroleum oil, gas or other minerals therein

contained, is now in the plaintiff herein, or that

it has been in said plaintiff at any time or times

mentioned in the bill of complaint herein.

28. In holding and decreeing that the equit-

able title to said land, or any part thereof, is now
or at any time mentioned in the bill of complaint

has been, in the said plaintiff, free of any claim of

said defendants or any of them.

29. In holding and declaring that the defend-

ants and the receiver herein or either are directed

to turn over to the plaintiff possession of said

land forthwith, or any part thereof.

30. In holding and decreeing that defend-

ants, or any of them, and the receiver herein,

any or either, are directed to turn over to the

plaintiff any fixed improvement or improvements

on said land or any part thereof, or attached

thereto.

31. In holding and decreeing that the defend-

ants, or each or any of them, or their officers,

employes, agents or attorneys, or any of them, are

forever or at all enjoined or restrained from as-

serting any claim or right in or to said land or
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any part thereof or in or to any petroleum oil,

gas or other mineral therein contained.

32. In holding and decreeing that the receiver

herein forthwith or at any time deposit with the

clerk of this court to the credit of, or for the use

of, plaintiff, any money or funds now in his

custody as such receiver, or any liberty bonds

heretofore purchased by him pursuant to stipula-

tion between the parties hereto, and order of this

court, with moneys coming into his hands as

=?uch receiver.

33. In holding and decreeing that plaintiff have

or recover from the defendant Recovery Oil Com-
pany any sum whatever for the value of any oil

extracted or produced by said defendant from the

said land or any part thereof, prior to October

31, 1915, or during any other period, or at any

other time, or for any interest on any sum in any

amount or for any time or times.

34. In not holding and adjudging that the

defendants, and more especially the Recovery Oil

Company and the Chanslor-Canfield Midway Oil

Company, and each of them, should be allowed

to set off against any damages properly charge-

able to them, or each of them, the value of any

permanent and useful improvements to the prop-

erty made by them, or each of them, such as

producing wells, permanent buildings, and the

like.

35. In not holding and adjudging that the de-

fendants, and more particularly the Recovery

Oil Company and the Chanslor-Canfield Midway

Oil Company, and each of them, before any re-

storation of possession herein, should be reim-



—24—

bursed by complainant in the amount by which

the value of any permanent and useful improve-

ments to the property made by them, or each of

them, such as producing wells, permanent build-

ings, and the like, exceeds the amount of any

damages properly chargeable to them or each of

them.

36. In holding and decreeing that plaintiff

have or recover from the defendant Chanslor-

Canfield Midway Oil Company any sum whatever

for the value of any oil extracted or produced

by said defendant from the said land or any part

thereof, prior to October 31, 1915, or during any

other period or at any other time, or for any

interest on any such sum in any amount for any

time or times.

Z7 . In holding and decreeing that at the date

of the executive order of September 27, 1909,

defendant Fred H. Hall did not have a valid and

existing claim or location which was excepted

from the operation of said order by its express

terms.

38. In not holding and adjudging that at the

date of the presidential withdrawal of September

27, 1909, the defendants, Fred H. Hall and

Chanslor-Canfield Midway Oil Company, were

bona fide occupants of the said land and the

whole thereof, and that said land was then oil-

bearing land, and that said defendants then were

bona fide claimants of said land, and were then

in diligent prosecution of work leading to dis-

covery of oil therein, and that said defendants

therefrom and thereafter continued in diligent

prosecution of said work to the discovery of oil

in said land.
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39. In not holding and decreeing that the said

location and claim of the said defendants last

mentioned was, at said last mentioned date, exist-

ing and valid, and so continued to be up to the

time of said discovery, and that from and after

such discovery the said last mentioned defendants

became, were and ever since have been the equit-

able owners and grantees of said land, and still

are, except in so far as the defendant Recovery

Oil Company, by conveyance of December 21,

1910. from said defendant Fred H. Hall, suc-

ceeded to the equitable ownership of the south

half of said land.

40. In not holding and decreeing that from

and after said discovery of oil on said land the

said defendants, Chanslor-Canfield Midway Oil

Company and Fred H. Hall, and in succession of

interest as aforesaid from said Fred H. Hall the

defendant Recovery Oil Company, had and now
have an existing, outstanding grant of the ex-

clusive right of possession and enjoyment of said

land and the mineral contents thereof.

41. In not holding and decreeing that from

and after said discovery the defendants, Chanslor-

Canfield Midway Oil Company and Fred H. Hall,

and in succession of interest from said Fred H.

Hall the defendant Recovery Oil Company, had

and now have the exclusive right of possession

and enjoyment to the mineral contents of said

lands.

42. In not holding and decreeing that at the

date of the passage of the Act of June 25, 1910

(36 Stats. 847), commonly known as the Pickett

Act, the defendants, Chanslor-Canfield Midway
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Oil Company and Fred H. Hall, were bona fide

occupants and claimants of the said oil-bearing

land, and at such time were in diligent prosecu-

tion of work leading- to the discovery of oil

therein, and therefrom and thereafter continued

in diligent prosecution of said work to a discovery

of such oil; and by consequence then had and

now have the exclusive right of possession and

enjoyment to said land and the mineral contents

of the same.

43. In not holding and decreeing that between

the said 25th day of June, 1910, and the 2d day

of July, 1910, the said defendants last mentioned

were bona fide occupants and claimants of said

oil-bearing land, and during said period of time

in diligent prosecution of work leading to dis-

covery of oil therein, and therefrom and there-

after continued in diligent prosecution of work

to a discovery of such oil; and by consequence

then had and now have the exclusive right of

possession and enjoyment to said land and the

mineral contents of the same. '

44. In not holding and decreeing that on July

2, 1910, the date of the presidential withdrawal

supervening on the passage of said Pickett Act,

the said defendants last mentioned were bona fide

occupants and claimants of said oil-bearing lands

and at such time in diligent prosecution of work

leading to discovery of oil therein, and continued

in diligent prosecution of said work to a dis-

covery of such oil ; and by consequence then and

now have the exclusive right of possession and

enjoyment to said land and the mineral contents

of the same.
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45. Tn not holding and decreeing that the de-

fendants, Chanslor-Canfield Midway Oil Company
and Recovery Oil Company, each and both, were

purchasers in good faith for value and without

notice, in respect to said land, and are entitled,

both and each, in that status, to the decree of the

court in their favor, and denying any relief to

the plaintiff.

46. In not holding and decreeing that plaintiff

is estopped to assert any right or title, as to said

land, or any claim of recovery against the de-

fendant Chanslor-Canfield Midway Oil Company,

or the defendant Recovery Oil Company, and that

the acts, omissions, conduct and representations

of the plaintiff in respect to said defendants and

each of them and in respect to the acts, invest-

ments, hazards taken, expenditures made and dis-

coveries accomplished by said defendants and

each of them, to the knowledge and with the

acquiescence of the plaintiff, in the premises, and

on the faith thereof, create an equitable estoppel

against plaintiff to assert or claim any right, title

or recovery whatever, in respect to said land,

against said defendants or either of them.

47. In not holding and decreeing that the de-

fendants, Chanslor-Canfield Midway Oil Company

and Recovery Oil Company, they and their

grantors, have held and worked their claims to

said land for a period equal to the time pre-

scribed by the statute of limitations for mining

claims of the state of California, wherein said

land is situated, and that said defendants, and

each of them, under section 2332 of the Revised

Statutes of the United States, are now, and were

when the decree herein was made and entered
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and the cause herein submitted, and the bill of

complaint herein filed, the equitable owners of said

land, and entitled to a patent thereto from the

United States.

48. In not holding and decreeing that in any

event the defendants, all and each, were not wilful

trespassers, and were subject to no higher meas-

ure of damages, in respect to the value of oil

taken, than such value as ascertained by the market

value of said oil developed, which was used or

disposed of by defendants, or any of them, less

the cost of extracting and marketing the same:

and further in this behalf, in not holding and

decreeing that, as against such damages, the de-

fendants, all and each, were entitled to set off

the value of all permanent and useful improve-

ment to said land made by them in the way of

producing wells, permanent buildings, and the

like; and to be reimbursed, prior to any restora-

tion of possession, in any excess amount as here-

inbefore assigned; and in not holding and decree-

ing that for any tools, appliances or equipment

belonging to the defendants or any of them, and

used or at any time used by the receiver in the

operation of said oil-bearing land, such receiver

should be required to account to the defendants

or defendant owning the same for the fair value

of such use, and for the value of such parts

thereof, if any, which have been consumed, de-

stroyed or worn out in the said operations of such

receiver.

49. In not holding and decreeing that the de-

fendants, over and above the aforesaid setoff, are

entitled to an affirmative judgment against plain-

tiff, prior to restoration of possession, to the

1
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extent to which the amount of such setoff shall

exceed the aforesaid measure of damages deter-

minable by the market value, as aforesaid, of the

said oil, less cost of extraction and marketing.

III.

Brief of the Argument.

The points of law to be discussed and established as

correct in this chapter of our brief are stated in group

in chapter II of this brief and in the headings in

this subdivision, so that, for brevity, we omit state-

ment of them in group here.

We say "points of law to be discussed" advisedly

because, as before stated herein, there is no conflict

of evidence on any point of fact, material or imma-

terial, and hence no questions of fact to be decided.

Believing that thereby we lighten the labor of the

court in arriving at an understanding of the case

presented to it for decision by this appeal we precede

the discussion of the law points by a statement of

some pertinent matters general in character but neces-

sary to be taken into consideration in arriving at a

correct decision.

The Attendant

Circumstances.

Mr. Justice Field, in United States v. Flint, 4 Sawy.

42, said:

"All the attendant circumstances of each case

will be weighed that no wrong be done to the

citizen, though the Government be a suitor

against him."
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Thus to avoid doing wrong to these citizen appel-

lants, as well as to judge the case from the standpoint

of looking forzvard from that time instead of looking

backward from the present, it is necessary that the

court get and keep in mind that in 1909, the year in

which appellants, Chanslor Company and Hall, entered

into the contract under which discovery on this then

"wildcat" land was made, these "attendant circum-

stances" existed:

For a period of more than fifty years the policy

of the United States was not only one of great lib-

erality to, but, also, one which encouraged in every

way the prospector and the "wildcatter" to go into the

waste places (like that in which this land is situated),

that the mineral resources of the nation might be

found, developed, and utilized. The policy included

a reward for the privations, sacrifices, personal dis-

comforts, financial risks, physical and other hardships

endured by the prospector in such places, namely, the

right to enjoy the fruits of his search, privations,

labors, and expenditures, to-wit: the free title to the

mineral found and developed; and, if he so desired,

the fee title to the land in which it was found upon

the payment of a nominal sum per acre.

This policy had been announced by the Supreme

Court of the United States repeatedly and was crystal-

lized in Acts of Congress, as witness the decisions

following and the statutes therein cited.

In 1877, in Heydenfeldt v. Mining Co., 93 U. S.

634, 23 L. Ed. 996, it was said:
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"The whole country is interested in the de-

velopment of its mineral wealth and to accom-

plish this object adequate protection was required

for those engaged in this business. This protection

was furnished by the Act of Congress of July 26,

1866, 14 Stats, at L. 251."

In 1882, in Steel v. St. Louis etc. Co., 106 U. S.

337, 27 L. Ed. 226, it was said:

*'It is the policy of the country to encourage

the development of its mineral resources. * *
'

*

This declaration and the freedom of mining lands

to exploration and occupation (referring to the

Act of July 26, 1866) was repeated in the Act

of Congress of May 10, 1872 (17 Stats, at L.

91), and is contained in the Revised Statutes,

sec. 2319."

In 1888, in U. S. v. Iron, Silver M. Co., 128 U. S.

573, 32 L. Ed. 571, it was said:

"The statutes providing for the disposition of

the mineral lands of the United States are framed

in a most liberal spirit. * * * It is the policy

of the Government to favor the development of

mines * * * and every facility is offered for

that purpose."

The title of the Act of May 10, 1872, is:

"To Promote the Development of the Mining

Resources of the United States."

Many other later decisions to the same effect could

be cited, but we content ourselves with the foregoing.

The court judicially knows from the public records

and acts of the Department of the Interior that during
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the years 1905 to 1909, inclusive, upwards of ten

thousand acres of land in the same township and range

in which the land here involved is situated, and in

townships adjoining, were patented pursuant to this

policy, though on most of the claims so patented the

only mineral developed was g}^psum and but slightly

over the statutory $500 had been expended on each.

Then and, in fact, at no time prior to 1915, six years

after the development of this land was begun, had the

United States ever objected to the issuance of patent

to placer oil mining claims, or any other kind of min-

ing claims for that matter, on the ground of fraud in

the making of the location.

The Supreme Court of the United States had said

in many cases that which is summed up in U. S.

V. Detroit L. Co., 200 U. S. 321, to-wit:

"No one is bound to assume that a party with

whom he deals is a wrongdoer and if he presents

property the title to which is apparently valid

and there are no circumstances disclosed which cast

suspicion upon the title, he may rightfully deal

with him. * * * j-jg jg ^ot bound to make

searching examination * * =1= nor to hunt for

something to cast suspicion upon the integrity

of the title."

In Waskey v. Hammer, 32 Sup. Ct. Rep. 187, the

court said:

"Possibly what was said (referring to Gwillim

V. Donnellan, 115 U. S. 451) went beyond the

necessities of that case, critically considered, but

it illustrates what naturally would be taken to be
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the effect of a statute; and as that view of it

has been accepted and acted upon for twenty-five

years by the Land Department and by the courts

in the mining- regions, it should not be disturbed

now."

In view of all this, in the year 1909, it seemed a safe

investment for the Chanslor Company to purchase from

Hall, the then holder of a complete record title to this

land free of suspicion, for the price of the cost of

drilling a well upon it for the discovery of oil thereon.

At this time only one gamble appeared, namely:

whether this undeveloped "wildcat" land contained oil.

So, looking at the matter in the then light upon it,

the Chanslor Company made agreement with Hall on

January 12, 1909, whereby within 15 days from that

date it was obliged to take possession of the land, at

once begin the erection of a standard drilling derrick

thereon, complete the same with diligence, within 60

days after discovery of oil upon the n,orthwest or

southeast quarter of the same section commence the

work of drilling a well on this land at least 13^/^ inches

in diameter at the top for the discovery of petroleum

on it, and to prosecute such drilling diligently and con-

tinuously to a depth of at least 2,000 feet unless oil in

paying quantities was sooner discovered therein.

(United States Exhibit 6; 332-339.)

The making of the contract with Hall and the drill-

ing of the land for the i)roduction of oil therefrom at

the earliest possible time, under the then circumstances

of difficulty in obtaining men, tools and machinery

therefor, was compelled by a very great stress of eco-
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nomic compulsion then existing due to the fact that a

raise in 'the price per barrel of fuel oil shortly before

made meant an additional expense to the Atchison Com-

pany in the operation of its line of railway of the very

large sum of $93,633.60 per month, or $1,123,627.20

per annum. Because of this the latter company caused

orders to be issued to those in charge of the production

of oil by the Chanslor Company, its subsidiary, to

speed up drilling all possible and thereby increase pro-

duction of oil and diminish necessity of purchasing at

the new price level.

Pursuant to these orders increased drilling was

undertaken on some land held under lease near the land

here involved, which resulted in either obtaining wells

of small production or in dry wells. Because of this

the Chanslor Company then undertook to secure other

lands in that vicinity in the hope of obtaining there-

from greater production of oil. Accordingly it pur-

chased some land outright and made development con-

tracts with owners thereof with respect to other land.

Among the contracts of the latter sort it entered into

was this one with Hall.

The Chanslor Company then found itself confronted

with a supply of water wholly inadequate to carry on

the work which it had undertaken to do, though it was

prosecuting the work of enlarging its water plant con-

tinuously and with all possible despatch at the time the

contract with Hall was made. This work continued

as aforesaid until late in the year 1910 before the

requisite supply of water was available.
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In connection with the water supply it expended

many thousands of dollars in installing a six-inch main

pipe line twenty-five miles in leni^th, in drilling- at least

ten new water wells and equipping them with the

necessary pumps, steam boiler plants, engines and

other machinery necessary to deliver the water to the

point of use (259-268).

Beginning in April, 1909, down to and including

September 17, 1909, the Chanslor Company placed

orders for large quantities of casing, tubing, boilers,

cables, and other well drilling material (352-3). In

making up these orders necessities for drilling on this

identical land were taken into consideration (267-8).

Every effort possible w^as made to hurry delivery of

the things ordered (280, 283, 296) ; but, even so,

Claimants' Exhibit A (352-8) very graphically shows

that anywhere from two months to six months elapsed

between date of order and the date of receipt; and

that, particularly in the matter of casing, the small

sizes came first, and the large sizes, necessary to use

in the beginning of drilling, last. For instance, in the

agreement with Hall the size of the well at the top was

specified at 13^ inches, and Claimants' Exhibit A shows

that though a large quantity of this size casing was

ordered on August 12, 1909, the first delivery of any

part thereof was on November 22, 1909—three months'

delay—and then only a small part of it, the balance not

arriving until in January, 1910.

Of course, the drilling of this well could not com-

mence until the 13j/^-inch casing was on hand, even
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thoiig-h everything else necessary for that purpose was

upon the g^round and installed ready for operation

(267,281).

The delays in deliveries aforesaid were due to the

then existing demand for such things greatly in excess

of the supply (267, 283).

When the 13j4-inch casing ordered in August, 1909,

began to arrive in November, 1909, the Chanslor Com-

pany commenced the work of preparation for drilling

a well upon this land by changing the location of the

derrick which had theretofore been built thereon, from

near the northeast corner of the quarter section here

involved to a point near the northwest corner thereof,

and installing engine, boiler, water lines, cables, tools,

and the many other things necessary for drilling, and

prosecuted that work so diligently that on January 28,

1910, actual drilling of the discovery well upon this

land was commenced and thereafter carried on continu-

ously to a discovery (151), on August 27, 1910 (153).

Three reasons, strictly in accord with sound business

judgment and orderly procedure in the development of

this land operated to dictate the change in the location

of the derrick above mentioned. These were: (a) this

land was located so far from the headquarters of the

Chanslor Company that it was necessary to have a

camp and accommodations thereat, on or near this

land, to save the loss of much time of laborers in

going to and from the work; (b) to accomplish this

it was necessary either to build a new camp on this

land or locate the drilling operations thereon near a
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camp of this sort already established by the Chanslor

Company on the southeast quarter of section 26, which

adjoined this land on the west: and (c) to save delay

by gettinp^ closer to a supply of water for drilling and

other purposes.

It is true that on September 27, 1909, the President

issued the temporary withdrawal order mentioned in

the bill of complaint. But as the order contained the

words

:

''All locations or claims existing- and valid on

this date may proceed to entry in the usual man-

ner, after filing, investigation and examination,"

and as the validity of this order was not finally deter-

mined until six years thereafter; and as in the mean-

time it had been declared invalid by the President him-

self, two Federal judges, one text writer, and many

lawyers of high standing (with all of whom four Asso-

ciate Justices of the United States Supreme Court later

agreed) it was not unreasonable for said appellants,

Chanslor Company and Hall, to then believe that said

order did not affect their rights to said land or their

right to proceed with the work of discovery thereon

and thereby acquire title thereto. So that, notwith-

standmg said order, and in the belief that they were

not violating it in any way, said defendants last named

continued the development work on this land as above

stated.

While the work of drilling this land was actually in

progress Congress, vested by the Constitution with

plenary control of the public lands, passed an Act ap-
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proved on June 25, 1910, commonly called the Pickett

Act, authorizing the President of the United States to

make withdrawals of public lands in certain cases but

upon the condition and limitation that if at the date of

any withdrawal order thereafter made any person was

in possession of any oil or gas bearing lands included

in such order as bona fide claimants and occupants

thereof, and was, at said date, in diligent prosecution

of work leading to a discovery of oil or gas thereon,

their rights to continue such occupation and possession,

to discover oil or gas, and to have patent for the land,

would not be affected by any withdrawal order.

The President, immediately after the passage of this

Act, issued a withdrawal order dated July 2, 1910, in-

cluding this land, among others, which on its face ex-

pressly stated that it was "subject to all the provisions,

limitations, exceptions and conditions" contained in the

aforesaid Act.

Now, it is shown in this record without dispute that

on July 2, 1910, appellants Chanslor Company and Hall

were bona fide occupants and claimants of this land,

actually and diligently engaged in drilling their dis-

covery well thereon on June 25, 1910, the date of the

Act, and on July 2, 1910; that such work was carried

on continuously thereafter to discovery of oil in paying

quantities on the land. All this is admitted by the bill,

for nowhere therein is there any allegation to the

contrary.

In Consolidated Mutual Oil Company v. United

States, 245 Fed. 521, this court has already said:
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"That the appellants were at the time of the

passai^e of the Act (Pickett Act) in the actual

and exclusive possession of the lands here in con-

troversy, and in diligent prosecution of work
-K H= * jj-, ^j-, effort to discover oil therein, which

continuous work resulted in the discovery of oil

* * * in large quantities * * * clearly

shown; and that appellants continued from the

date of the passage of said Act in diligent prose-

cution of said work is undisputed. We therefore

regard it as clear that the appellants also come
within the express provisions of the Act of June

25, 1910" (Pickett Act).

In other words, that the rights of persons in the

category of appellants referred to in the above quota-

tion were not affected by any withdrawal order.

In December, 1910, some three or four months after

oil had been discovered as aforesaid upon this land, and

about six months after said action by Congress and

the President, George T. Cameron, as trustee for the

Recovery Company, purchased the interest of Hall

therein, and paid therefor $203,000.00 in money, with-

out notice, either actual or constructive, of any claim

on the part of the United States of any defect in the

title of Hall. Said purchase was made upon advice of

competent counsel (who investigated the title to the

land) that the title was good and the investment was

safe (308-9).

It appears without dispute that appellant Oil Com-

panies acted in all things done by them in, about, or

upon said land, pursuant to advice of counsel that they

were within their rights in so doing (309, 316).
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In the foregoing and above mentioned "attendant

circumstances," strong indeed must be the showing

—

clear, convincing and certain the proof—to satisfy this

court that equity and good conscience, especially when

exercised on behalf of these great United States, justi-

fies the decree here appealed from, and thereby the

wresting from these appellant Oil Companies this prop-

erty and the fruits of their labors, expenditures, and

risks; and on top of all this, a penalty in the sum of

nearly a hundred thousand dollars in money in the

guise of damages and interest thereon.

We respectfully submit that there is no such showing

or proof in this record, and that this court will so hold

and thus prevent infliction of great wrong upon these

appellants done by said decree, although unwittingly so

done.

FIRST POINT.

There Was a Total Failure of Proof of the Fraud

Charged in the Making of the Location. But

Even If Not, Then the Charge Is Not Sustained

by Clear and Convincing Evidence as Required

by Law.

Raised by motion to strike out all testimony on

the subject (144) and Assignments of Error

17, 18 to 33 (380-4) and Z7 to 44 (385-7).

The fraud charged in the bill is that the placer min-

ing claim upon which appellants' title to this land is

based was made in fraud of the law in that the
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"location notice was filed and posted by or for the

sole benefit of the defendant, Fred H. Hall, or for

some one else other than the persons whose names

were used in said pretended location notice, and

the names of the pretended locators were used to

enable Fred H. Hall, or some other person other

than said persons whose names were so used to

acquire more than twenty acres of mineral land in

violation of the laws of the United States." (9)

As there was no effort upon the part of the counsel for

the appellee to identify any person other than Hall as a

beneficiary of the alleged fraud, the reference in the

charge to some other person by the words "or for some

one else than the persons whose names were used" in

the location notice must be entirely disregarded. So

that the charge of fraud really relates only to Hall.

As the failure of proof of this fraud will more fully

appear by reading the evidence offered to prove the

charge in the light of the now well settled law on the

subject of this kind of fraud and on the subject of how

valid locations can be made, we set out the law on these

subjects before reference herein to said testimony.

First, we invite attention to well settled rules con-

cerning the charge of fraud which apply with equal

force to the United States and a citizen when fraud is

charged by either.

In U. S. V. Trinidad Coal, etc., Co., 137 U. S. 160,

the court said

:

"When a sovereign becomes a suitor, he submits

his rights to settled judicial notions of morals and

good faith the same as the subject."
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In Central Trust Co. v. Treat, 192 Fed. 942, it is

said:

"But when the United States sues or consents to

be sued even in its own courts, it becomes a Hti-

gant, and is to be treated like any other litigant."

In United States v. Midzifay Northern OH Company,

232 Fed. 626, it is said:

"Where the sovereign comes into a court of

equity, asserting a pecuniary demand against a citi-

zen, or to protect its proprietory interest, its claims

appeal, generally speaking, to the conscience of the

chancellor with the same but no greater or less

force than that of a private individual under like

circumstances, and it is the duty of the court to

withhold relief except upon the terms which do

justice to the citizen or subject as determined by

the jurisprudence of the forum. Szveet v. U. S.,

228 Fed. 421, and authorities cited; Walker v. U.

S., 139 Fed. 409; U. S. v. Detroit Lumber Co., 200

U. S. 321; Hemmer v. U. S., 204 Fed. 898; lozva

V. Carr, 191 Fed. 257. For, as said by Mr. Justice

Severens, speaking for the court in U. S. v. Chand-

ler-Dunbar Water Power Co., 152 Fed. 41, when

it (the sovereign) 'sues in equity as a private suitor

on a cause of action relating to its property inter-

ests, it is held to be affected by those equities which

are recognized as fundamental in controversies be-

tween private parties. And why should not this

be so? It derogates from the dignity and charac-

ter of the Government to suppose that, formed as

it is to secure impartial justice between individuals,

it may nevertheless in the conduct of its own af-

fairs, without regard to the principles it represents,

perpetrate upon its citizens wrongs which it would
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promptly condemn if practiced by one of them
upon another.'

"

Further authorities to the same effect could be cited,

so that it is well settled now that in proceedings

grounded on fraud, the United States is bound by the

same rules of law as apply to the citizen. The United

States to prove such charge must produce the same

amount of the same kind of evidence as would a citizen.

Hence, the next query logically is

:

What is the quantum of proof of fraud required of a

citizen ?

In Sanborn v. Stetson, 21 Fed. Cas.. 314 (Case No.

12291), Judge Story said:

''Onus probandi is on the plaintiffs. Fraud is

not presumed. It must at law be clearly and fully

established. Suspicion is not enough. Doubtful

circumstances are not enough. The balance of the

testimony is not to be nicely weighed."

In Jones v. Simpson, 116 U. S. 609, 29 L. Ed. 742,

Mr. Justice Harlan said:

*Tt devolves on him who alleges the fraud to

show the same by satisfactory proof. The law pre-

sumes, in the absence of evidence to the contrary,

that the business transactions of every man are

done in good faith, and for an honest purpose; and

any man who alleges that such acts are done in bad

faith, or for a dishonest and fraudulent purpose,

takes upon himself the business of showing the

same." (Citing cases.)
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And the rule is the same in the Department of the

Interior. In Peter Gaughman, 6 L. D. 224, 225, it is

said:

"It is a fundamental principle of law and morals

that fraud will not be presumed."

In Hagan v. Severns, 15 L. D. 451, 457, it is said:

"A charge so serious as fraud must be sustained

by convincing evidence before it can be admitted."

The most complete and comprehensive answer to this

query is found in United States v. Maxwell Land Grant

Co., 121 U. S. 325, 30 L. Ed. 949.

And in view of the large number of cases like this

one now pending in the federal courts of this circuit,

involving an immense area of land, the language of the

court in the above case has special application here.

The court said

:

"The great importance of this case, as regards

the immense quantity of land involved and its value,

reinforced by the circumstances of the number of

cases coming before the courts, in which, under the

directions of the Attorney General, demands are

made to set aside by decrees of the courts, the pat-

ents issued by the government, and, in this case,

an act of Congress, seems to call for some remarks

as to the nature of the testimony and other cir-

cumstances which will justify a court in granting

such relief. * * * It is not to be admitted that

the titles by which so much property in this coun-

try and so many rights are held, purporting to

emanate from the authoritative actions of the offi-

cers of the government, and, as in this case, under

the seal and signature of the president of the
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United States himself, shall be dependent upon the

hazard of successful resistance to the whims and

caprices of every person who chooses to attack

them in a court of justice; but it should be well

understood that only that class of evidence which

commands respect and that amount of it which pro-

duces conviction, shall make such an attempt suc-

cessful."

The rule expressed in the foregoing quotation from

the Maxwell Land Grant case, supra, has been followed

and reaffirmed in many decisions by the United States

Supreme Court since, among them being the following:

Maxivell L. Grant Case, 122 U. S. 371, 30 L. Ed.

1212;

Interstate L. Co. v. Maxwell L. Co., 139 U. S.

570, 35 L. Ed. 279;

Riissel V. Maxivell L. G. Co., 158 U. S. 255, 39

L. Ed. 971

;

Thompson v. Maxwell L. Co., 168 U. S. 470, 42

L. Ed. 546;

U. S. V. Bell Telephone Co., 170 U. S. 240, 42 L.

Ed. 154;

U. S. V. San Jacinto Tin Co., 125 U. S. 300, 31

L. Ed. 756;

Colorado Coal Co. v. U. S., 123 U. S. 316, 31

L. Ed. 186;

U. S. V. Des Moines, etc., Co., 142 U. S. 541, 35

L. Ed. 1108;

U. S. V. Budd, 144 U. S. 161, 36 L. Ed. 384.
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In U. S. V. Iron S. M. Co., 128 U. S. 673, 32 L. Ed.

571, it is said:

"The burden of producing these proofs and es-

tablishing the conckision to which they are directed

rests upon the government."

In United States v. California Midzvay Oil Company,

et al., a suit involving the same sort of fraud charged

as is here made, Mr. District Judge Bean, who tried

this case below, in his opinion (not yet reported), said:

"If the circumstances proven are just as consist-

ent with honesty and good faith as with fraudulent

intent, the inference of fraud is not warranted. In

short, where two inferences can be drawn from

proven facts, one in favor of fair dealing and good

faith and the other of a corrupt motive, it is the

duty of the trier of fact to draw the inference

favorable to good faith and fair dealing. {In re

Hawkes, 204 Fed. 316; Ryder v. Bamhurger, 172

Cal. 797; 158 Pac. 753.)"

Having shown what character of evidence must be

produced to estabhsh the fraud here charged, we next

direct attention to some authorities laying down the

law concerning the making of valid locations.

Ever since 1861 it has been the law, settled by deci-

sions of various courts of last resort of the Pacific Coast

states, that one named as a locator in a location notice

becomes vested with an eqiMl, undivided interest with

all of the other locators named therein in the land

located. This is true even though the locator zvas

wholly ignorant of the inclusion of his name in the no-

tice as a locator, of the place where the mine was situ-
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ate, of the number of mines so located, and had not

prior to the location either verbally or in writing author-

ised the location of the claim or claims for him or ex-

pended a cent thereon, or claimed an interest therein.

In Morton v. Mining Co., 26 Cal. 528, it appeared

that on January 26, 185v3, at a time when the extent of

a lode that could be located by one man was limited to

three hundred feet, one Joseph Dejon discovered a lode

and posted thereon a notice of location for one thousand

feet, to which he appended his own name and the names

of three other persons, only one of whom knew that

such location had been made. He afterwards denied

title existing in any of the other persons named in the

location notice, and suit was brought. The court said:

"Any person who has discovered a vein or lode

and desires to locate a mining claim upon it for

himself, or for himself and others, may do so by

putting up a notice, with his own name and the

names of those whom he may choose to associate

with him appended thereto, to that effect, designat-

ing the extent of his claim. * * * Thus the law

itself makes the discoverer the agent of those for

whom he chooses to act, and makes his act their

act regardless of the fact whether they have any

knowledge of it or not. The discoverer can only

locate three hundred feet for himself; and if he

locates more he can only do so as the agent. * * *

The act of location being accomplished in the man-

ner designated * * * thereafter they (his asso-

ciates) hold the claim as tenants in common."

In Gore v. McBrayer, 18 Cal. 583, 589, the facts

were: McBrayer discovered and located a claim in the
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names of himself, Gore and nine others. McBrayer

afterwards tore down the location notice, and posted a

new one, leaving Gore's name out of it. Gore was never

in possession. McBrayer refused to recognize any right

or title in Gore and the latter sued to quiet title.

The court said:

"It is not necessary that a party should person-

ally act in taking up a claim, or in doing the acts

required to give evidence of the appropriation, or

to perfect the appropriation, it would seem that

such acts as this are valid to give title to the claim-

ant, if done by any one for him or with his assent

or approval. Indeed, we suppose that the assent

would be presumed when the name of a party is

used in taking up a claim,—upon the principle that

a party is presumed to assent to a deed or other act

plainly for his benefit; any recognition of the au-

thority of the person acting for such claimant

* * * would be sufficient to give it validity.

In this case, the agreement operated as the au-

thority from Gore to McBrayer to take up this

claim or any other, and to use his (Gore's) name

for that purpose. It is as if Gore had made Mc-

Brayer his agent to take up the claim for him and

in his name ; and, upon the performance of the act,

Gore's title, so to speak, vested, and he was the

owner. * * *

We consider that all that the plaintiff (Gore)

was required to do to give him all the right to be

derived from an appropriation of this claim was to

authorize it to be taken in his name, and then the

consequent act of the defendant (McBrayer) in

making the claim in plaintiff's name and for hs

use in the notice perfected his right. The right of
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Gore having attached m this way, his claim was

Hke any other fixed right and could not be divested

by the mere act of the agent or associate, Mc-
Brayer, in taking down the notice and putting up

other notices with other names,"

In Moore v. Hammerslag, 109 Cal. 122, 41 Pac. 805,

the court cited the case of Norton v. Mining Company,

supra, as authority for this statement:

"The location may be made in the name of an-

other than the actual locator and when so made the

person in whose name it is made becomes vested

with the legal title to the claim."
-f5'

In the Moore v. Hammerslag case, the location was

made in the name of two persons, the discoverer and

another, but without the latter's knowledge. The court

said:

*'By virtue of the acts done by the plaintiff (the

discoverer) in reference to the mining claim in

question, the defendant (the other person named in

the location notice) became vested with the legal

title thereto as fully as if the plaintiff had located

the claim in his own name, and afterwards, by a

conveyance absolute in form, and without any con-

sideration, transferred it to the defendant."

In Van Valkenhurg v. Huff, 1 Nev. 115, Chief Justice

Beatty wrote the opinion, in which it is said:

"Driscol, Peters and Riggings, instead of hav-

ing their own names inserted among the locators

(in the location notice) each selected the name of

a friend living in Illinois, and had such name

placed on the notice. * '^ * Riggings, Peters

and Driscol were in actual possession of the mine.
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* * * It was a possession giving them no right

of action. Their position was that of servants or

employees of their owners (their IlHnois friends)."

Here was a case where a mining claim was located

in one state in the name of persons living in another,

who had no knowledge of the location of the mine, or

that it had been located in their names, and yet Mr.

Chief Justice Beatty held that the latter were the real

owners of the claim.

In Rush V. French, 1 Ariz. 99, 25 Pac. 816, 829, the

court said:

"So far as the evidence was offered to rebut the

presumption of fraud in using Linn's name as a

locator with the expectation that he would convey

his title to French or Moreland, the parties who

made the location for Linn, it might have been suc-

cessfully objected to as immaterial because no pre-

sumption of fraud arises from such a fact. * * *

The law and customs of miners permit persons

to make locations for persons not present. When
so made, all the title anybody can acquire by loca-

tion vests in the persons so located. They cannot

be divested of it except by their own voluntary act,

or by forfeiture in not complying with the rules

and regulations of the district. The title thus

acquired is theirs to dispose of as they please.

They may bargain, sell, transfer or give it to

whomsoever they like. * * * The fact of their

non-residence is immaterial.''

Later in the case, on the same subject, the court said:

'The court refused to give the words in defend-

ant's seventh instruction, 'and a location made by
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one person for and in the name of another vests a

right in the one for whom the location is made,
which can only be divested by his own acts or

omissions, or by operation of law.' This was error.

The court added the words, 'but some authority,

express or implied, must exist, or the agency must
be ratified before other valid claims intervene.*

This was error. It tended to mislead the jury. As
a matter of law, there is implied authority in the

very act of making the location, but it tended to

impress upon the jury that some other authority

was necessary. None other is required."

In McCulloch v. Murphy, 125 Fed. 147, 149, the

court said:

*'It is not necessary that a party should person-

ally act in taking up a mining claim or in doing

the acts required to give evidence of the appropria-

tion, or to perfect the appropriation."

In Whiting v. Straup, 95 Pac. 854, the court said:

"Now, it is not required that a party shall act in

person in locating a mining claim, but he may act

by an agent; and a location may even be made by

an agent without the knowledge of the principal.

* * * And it is said that when a location is made

by one in the names of others, the persons in whose

names it is made become vested with the legal title

to the claim.'' Id.

In Miller v. Chrisman, 140 Cal. 440, one of the ques-

tions involved was the bona fides of the locators. The

evidence on this subject, in brief, was:

1. That Miller talked to some of the locators and

that one W. F. Hall talked to some of them.
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Note: Whether they both talked to the same
ones or to how many, or about the making of the

location, or something else, does not appear.

2. That the location was made December 31, 1896,

in Fresno County, by Miller personally.

3. That some of the locators lived at that time in

Kings County and some in Tulare County, all

more than 100 miles from the claim; but that

notwithstanding this, on the same date, Decem-

ber 31, 1896, seven of the locators executed and

delivered deed conveying the land located to

Miller, one of their co-locators.

4. That Miller stated that he did not know wheth-

er any of the grantors named in the deed got

any money for the conveyance or not.

In passing upon the bona fides of the locators on this

showing, the Supreme Court of this state said:

"So, too, the evidence warrants the findings of

the court that the persons named as co-locators in

the Miller location were bona fide locators, and that

the location was made for the benefit of them all."

The evidence concerning the location here involved

tested by the foregoing rules falls far short of creating

even a "suspicion" or "doubtful circumstance," much

less "clear and satisfactory proof of fraud."

In Myer v. Croft, 13 Wall. 291, 20 L. Ed. 562, fraud

was predicated upon the fact that an entryman con-

veyed land to another immediately upon final proof and

payment of the purchase price, but the court said

:

"The object of Congress was attained when the

pre-emptor went, with clean hands, to the Land

Office and proved up his right, and paid the gov-
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ernment for his land. Restriction upon the power

of ahenation after this would injure the pre-emptor

and could serve no important purpose of public

policy. '^ * ^' In the absence of an express dec-

laration to that effect we cannot suppose that Con-

gress intended to tie up these lands in the hands of

the original owners until the government should

choose to issue patent."

In Morfey v. Barrows, 4 L. D. 135, the Department

of the Interior made the same ruling.

And the Supreme Court of the United States has

repeatedly declared in prosecutions for violation of the

Stone and Timber Act and the Coal Lands Act, that

"All that it (the law) denounces is a prior agree-

ment—the acting for another in the purchase."

See cases following:

U. S. v. Detroit Lumber Co., 200 U. S. 337;

U. S. V. Budd, 144 U. S. 164;

U. S. V. Mundy, 122 U. S. 182.

In considering the evidence it must be borne in mind

that the charge is that at the time the location involved

was made—at that very date and no other—the fraud

charged was committed.

This excludes everything but a then existing intent

on the part of the locators and Hall that the location

was made for the use and benefit of the latter to enable

him to acquire in one location more than twenty acres of

land ; and the absence of intent on the part of the locat-

ors to acquire any interest therein for themselves.
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The evidence on this subject is as follows:

For many years prior to January 1, 1903, the date the

location was made, there lived in Visalia, California,

the eight locators (R. J. Bagby, B. L. Hughes, G. R.

Watson, Arthur Crowley, E. A. Gilliam, J. W. Fewel,

O. P. Byrd, and Jane Stokes) and Hall (103, 108, 117,

120, 131, 137,250).

All these persons enjoyed the trust and confidence of

the community, as is shown by the fact that all of

them, except Jane Stokes, had held public offices of

honor and trust (pages last above cited).

They were all members of the same lodge, the Wood-

men of the World (250). Each was well acquainted

with the other and all were on friendly terms (see pages

cited beginning with 103 and ending with 250).

Locator Bagby said that in 1903 Hall was "pretty

much on his uppers" (107). Locator Gilliam said: "He

(Hall) used to come along about once a month broke"

(131). Locators Crowley and Fewel were then en-

gaged in, among other things, an efifort to get title to

oil lands by location (123, 135, 139, 142).

Visalia being only a short distance from the oil fields

in Kern County, California, oil and oil lands were, dur-

ing the years 1901 and 1902, among the principal sub-

jects of conversation in that city, and were the cause of

much excitement (138, 251, 253).

During 1901 and 1902, Hall was in the Midway field

(in which this land is situated). He would make fre-

quent trips to Visalia, where many people, among them

being these locators, would request him to locate them

on some oil lands (251, 253).
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Hall ascertained that the land here involved would

be open to location on January 1, 1903, and on one of

his trips to Visalia he spoke to those locators about it

and told them he would locate it for them if they so

desired (251).

Accordingly, on January 1, 1903, he located this land

for said persons by marking- its boundaries, posting

thereon a notice in which they were named as locators,

and recording copy of the said notice in the office of the

Recorder of the County of Kern, State of California

(249, U. S. Ex. 2,325).

Neither at the time the location was made, nor at any

time prior thereto, did Hall have any thought, idea or

intent of acquiring any right, title or interest in or to

said land for himself. On this subject he testified, with-

out contradiction, as follows

:

*'At the time I made this location I had no

thought or intent of acquiring the title to the land

myself. I expected reimbursement from the locat-

ors for the expenses I incurred (249).

Q. Mr. Hall, how long had you known these

eight locators at the time you made the location of

the southwest quarter?

A. Well, I had known them for several years.

Q. Were they friends and neighbors of yours

in Visalia?

A. Yes, sir.

Q. Where were you living at that time ?

A. I was living in Visalia.

Q. How long had you lived there at that time?

A. Well, I had lived there practically all my
life.
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O. Then these eight locators there were people

that you had known all your life, in a friendly and

neighborly way, for years?

A. Well, I had known most of them for a con-

siderable number of years.

Q. Mrs. Stokes, one of the locators, is your

wife's mother, isn't she?

A. Yes, sir.

0. You belonged to some friendly or fraternal

society with some of these locators, didn't you?

A. I think the most of them belonged to the

Woodmen of the World, of which I was a member

^I guess all of them but Mr. Byrd.

O. Well, it is fair to say, is it not, that between

you and them, at the time of this location, there

had been of years standing a friendly and neigh-

borly relation and acquaintance and intercourse, is

it not?

A. Yes, sir (250-1).

Q. At the time that you had the conversation

with these men in which they asked you to locate

them upon the land, and at the time that you did

actually locate them upon this southwest quarter of

section 25, was there any agreement or understand-

ing, direct or indirect, or in any way, shape or man-

ner, that the apparent interest of these locators in

this location should be for your accommodation, in

your interests, and for your benefit, to their exclu-

sion?

A. No, sir.

0. Was it to any extent, or in any amount or

quantity for your interest at all ?

A. No, for this reason, that I had located con-

siderable land up in the hills to the south and west

of there and I didn't feel warranted in taking any
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further burdens upon my shoulders at that time,

because it was questionable whether the land ever

would be worth anything- or not, and I was under

the impression that the land higher up on the hills

was better than the land in the flat.

O. Well, now, Mr. Hall, you have been in the

oil business for a long time and are more or less

familiar with it, and I want to ask you in plain

English, and in all fairness, is it a fact, or is it not,

that these locators were dummies that vou were

using so as to gain 160 acres for yourself; is that

a fact?

A. No, sir.

Q. Did you, at the time of the location, or at

any time prior thereto, have any expectant or pres-

ent interest, whatever, in that location, or any part

of it?

A. Not prior to the location; no, sir.

O. Did you at the time of the location have any

interest in it whatever?

A. No, sir (254-5).

So much for the testimony of Hall on this subject.

Now the remainder of the testimony therein is found in

that of six of the locators called as witnesses by the ap-

pellee. Their testimony on this subject is as follows:

Locator Bagby was shown the location notice and tes-

tified :

"Q. State the circumstances, if you can, un-

der which your name appears upon that location

notice.

A. Well, I can't do that. * h< * i have no

recollection now of any of the particulars con-

nected with it (103).
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Cross Examination.

O. Did you ever, prior to January 1, 1903,

make an agreement with Mr. Fred Hall to the

effect that any location of a placer mining claim

that he might make would be for his benefit and

not for yours?

A. No, sir." (114.)

B. L. Hughes testified:

Direct Examination.

Q. The records of Kern County show that

there is there recorded a location notice which

purports to have been posted on January 1, 1903,

upon the southwest quarter of section 25, town-

ship 31 south, range 22 east, known as the Noble

Grand Placer Mining Claim, in which the name

of B. L. Hughes appears with seven others. Are

you the B. L. Hughes whose name appears upon

that location notice?

Q. Undoubtedly, although I remember noth-

ing of the circumstances. I have no recollection

of the matter. I was with the Spalding Lumber

Company at that time and acquainted with E. A.

Gilliam, J. W. Fewel, Arthur Crowley, R. J.

Bagby, G. R. Watson, O. P. Byrd and Jane

Stokes—not personally acquainted with her. I

knew who she was. I knew her as the mother of

Fred Hall's wife.

Q. Did you ever make any location in Kern

County in the oil fields, other than this one, that

you have any knowledge of?

A. Well, I don't know that I have. I con-

tributed a small amount—it was after that time

—to some promoter or one who was interested in

making locations.
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Q. Did you, on January 1, 1903, have any
intention of locating or acquiring- any interest in

any oil lands in Kern County?
A. I cannot bring anything to my mind to

make any remembrance of the affair at all.

Cross Examination.

O. As I understand your testimony, Mr.
Hughes, you do not remember anything about
this transaction at all.

A. Nothing whatever.

Q. This location was made on January 1,

1903, Mr. Hughes. Did you, prior to that time,

enter into any agreement with Mr. Fred Hall about

making mining locations in Kern County?

A. Not that I can call to mind at all.

O. Did you make any agreement with him
about making this particular location before the

location was made?
A. Not to my knowledge.

Q. Then at the time you signed this deed, plain-

tiff's exhibit No. 3, which transferred your inter-

est in the land to Jane Stokes, you were under no

obligation to Mr. Hall or to Mrs. Stokes, to make
the conveyance by reason of any agreement that

you theretofore made with Mr. Hall or Mrs.

Stokes ?

A. Not that I remember of,

Q. If, at the time this deed was made, or

shortly before it was made, someone had offered

you a thousand dollars for your interest in this

land, you were at liberty to take it, so far as any

agreement with Mr. Hall theretofore made was

concerned ?

A. Well, I couldn't say, you know. I can't re-

member anything about it. If I had made any

such agreement I believe I would have remembered



-60-

it. And undoubtedly if T had made no such agree-

ment I would have been able to accept any such

offer for it.

Q. Did you ever make any agreement with

Fred Hall or with anyone else that Fred Hall

could use your name for the purpose of making a

location on the southwest quarter of 25 involved in

this case in order that, by the use of your name, he

could get the title, directly or indirectly, to himself,

to that property. Did you ever make an agreement

of that kind with him at any time?

A, Not to my knowledge." (108, 109, 111,

112, 113.)

G. R. Watson testified:

"Q. State the circumstances, if you can, under

which your name appears on that notice.

A. I don't do it. I don't remember anything

about it. I know B. L. Hughes and knew him at

that time. I know E. A. Gilliam, J. W. Fewel, O.

P. Byrd, Arthur Crowley, R. J. Bagby and Jane

Stokes, Fred Hall's wife's mother. She is quite an

elderly lady." (117.)

Arthur Crowley testified

:

"Q. State the circumstances, if you can, under

which your name appeared upon that location.

A. I know nothing about it; remember nothing

about it (121).

Q. Did you ever make any placer locations any-

where else, Mr. Crowley?

A. Yes, sir.

Q. Where.

A. Fresno County.

Q. Fresno County. You recall the facts and
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circumstances connected with the making of those

locations, do you?

A. Oh, I made hundreds of them. It was my
business for several years—Coalinga north (123).

Cross Examination.

O. Do you remember each and every one of

those locations?

A. No, sir; I don't remember any of them in

particular now (124).

Q. You don't remember anything about the

circumstances relating to this location involved in

this suit, the southwest quarter of section 25, 31-

22, in Kern County?

A. No, sir; no remembrance.

Q. Did you make any agreement with Mr.

Fred Hall, or any other person, prior to January 1,

1903, with reference to the making of this loca-

tion?

A. Not that I remember of.

Q. Did you make any agreement with Mr. Fred

Hall, or anybody else, prior to January 1, 1903,

about the transfer of any title that you might ac-

quire in this location?

A. Not that I remember of (125).

Redirect Examination.

Q. When you say, Mr. Crowley, that you didn't

make any such agreement that you remember of,

do you mean that you now have no recollection of

such an agreement, or that you did not make such

an agreement?

A. My remembrance now is that I don't re-

member of ever making such agreement at all; I

don't remember of anything; I have no remem-

brance of ever making any at that time." (125.)
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E. A. Gilliam testified

:

"Q. State the circumstances, if you can, under

which your name appeared upon that location no-

tice.

A. I really have no recollection of anything in

regard to that matter. I was acquainted in 1903

with B. L. Hughes, J. W. Fewel, O. P. Byrd, now
deceased, Arthur Crowley, R. J. Bagby, G. R. Wat-
son and Jane Stokes (126-7).

Cross Examination.

O. Mr. Gilliam, your attention was called to

this notice of location of the southwest quarter of

25, a location made about 15 years ago. Did I

understand you to say that you had no recollection

of the circumstances of that location? (128).

A. I have no recollection of it at all, no remem-

brance of it.

O. This location was made January 1, 1903.

Prior to that time, did you make any agreement

with Mr. Fred Hall, or anyone else, about the mak-

ing of this location?

A. I have no recollection of any agreement

with him.

Q. Prior to the time the location was made, did

you make any agreement, or have any understand-

ing with Mr. Fred Hall, or anyone else, that the

location was to be made in your name, but that you

were not to have any interest in the land, or any

such agreement? (129).

A. I have no recollection of anything of that

kind ever having happened.

Q. You don't remember such a thing ever hap-

pening?

A. No, sir (130).

Q. I would like to ask you this question: Did
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Fred Hall, or anyone else, ever ask you to permit

them, or him, to use your name as a locator so that

he or they could get more land than under the law
they were entitled to?

A. I have no recollection of anv such a thing

(132).

J. W. Fevvel testified:

"O. The records of Kern County, Mr. Fewel,

show that there is there recorded a location notice,

a copy of which purports to have been posted on

the southwest quarter of section 25, township 31

south, range 22 east, on January 1, 1903, known as

the Noble Grand Placer Mining Claim, in which

the name of J. W. Fewel appears with others. Are
you the J. W. Fewel whose name appears upon that

location notice? (133-4).

A. It is quite likely; I don't recall. I don't

know anything about the circumstances. I was at

that time acquainted with B. L. Hughes, E. A. Gil-

liam, O. B. Byrd, Arthur Crowley, R. J. Bagby,

G. R. Watson and Jane Stokes, the mother-in-law

of Fred Hall.

O. When did you first learn of this transaction,

Mr. Fewel?

A. Why, since the agitation; I don't know just

when. These boys here recall the interview that

took place by a government official. There was one

that interviewed me something like 18 months or

two years ago, but I couldn't recall it was even this

proposition now, because I didn't pay enough at-

tention to it (134).

Q. Did you ever expend any money in connec-

tion with the making of this location?

A. Well, I couldn't say as to that, because I

spent hundreds of dollars in making locations.
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Whether (135) it refers to this one, or some other,

I couldn't tell you.

O. Did any of these persons whom I have

named ever ask you to spend any money in connec-

tion with the making of any locations?

A. Well, I couldn't say as to that. I have been

asked for lots of it, and spent lots of it.

O. Did Fred Hall ever ask you to expend any

money ?

A. I couldn't tell you. Fred Hall has received

money from me in times past; I don't know
whether it was for this, or what it might have been

for. It is too long ago to recall (136).

Cross Examination.

Q. You were asked on direct examination the

question, in effect or in substance, about when you

first heard of this location, and you answered that

it was at a time when some representative of the

government called on you and talked with you

about it? (137).

A. Yes.

Q. Do you mean to say that you did nor hear

of the location at the time this deed was made?

A. Oh, no; I don't mean that. I aimed to say

that it was recalled to my mind during this time.

I knew there was a controversy; that is all.

Q. At the time you executed this deed, you

knew that the location was made in your name ?

A. Oh, I must have known it, undoubtedly

(138).

Q. Mr. Fewel, did Mr. Hall or anyone else,

ever ask you to permit him to use your name as a

locator so that he could get more land than under

the law of the country he was entitled to ?

A. Absolutely did not.
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Q. I will ask you if you remember ever having

given Mr. Hall, or anyone else, permission to use

your name to locate this or any other land for his

benefit, you being used in the transaction as a

dummy ?

A. No, sir (140).

Q. Wasn't it the practice in that field, and in

these times, for locations to be made of 160 acres in

the name of eight associates, where seven or less

of the associates, or perhaps the w^hole eight asso-

ciates, were not informed of the location until after

it had been made?
A. Well, I couldn't sav what number. Some of

them, no doubt, were. That was the habit; no

doubt about that.

Q. That was the habit. Yes, sir.

A. I made hundreds of them, and I made that

a practice, and I have known of others doing the

same thing.

Redirect Examination.

Q. Mr. Fewel, while you are clear that Mr.

Hall did not ask you to allow your name to be used

so he could get more land than he was entitled to,

or as a mere dummy, do you remember having any

conversation with Mr. Hall at all about the loca-

tions ?

A. I don't rememl)er any particular conversa-

tion. Mr. Hall and I were associated in more or

less friendly relations, and business relations, and

what might have happened I couldn't say.

Q. You wouldn't say whether you did or did

not have conversations with him as to the use of

your name, without any motive being ascribed?

(141).

A. Well, he might have had conversations with
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regard to my name, but not with the idea of ac-

quiring property for him fraudulently or without

some reciprocation, or something.

0. But you never, so far as you remember,

claimed any rights in this particular land?

A. I can't say as to that. My name appears on

it. I don't recall what the proposition was; I don't

recall what it might have been." (142).

Upon this evidence it surely requires no argument to

convince this court of either or all of these things:

1. That at the time the location was made Hall

had no thought or intent of acquiring thereby, di-

rectly or indirectly, any interest in the land located.

He emphatically said so and gave convincing rea-

sons therefor. He ought to know more about this

than anyone else.

2. That neither of the locators had any intent,

at that time, that the location was to be made for

the use and benefit of Hall, or any idea (much less

an agreement with Hall) that the location was

made for Hall's use and benefit.

The trial judge, in his opinion in this case, said:

"The evidence is that there was no previous

agreement between them and Hall that the

location should inure to his benefit and no con-

scious intent on their part to violate the law"

(92).

3. That the proven circumstances surrounding

the making of the location are just as consistent, if

not more so, with honesty and good faith on the

part of all connected therewith, as they are with

fraudulent intent.
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The trial judge in a case like this, tried aft-

erwards by him, laid down the rule of law in

no uncertain terms that fraud like that here

charged is not proven "if the circumstances

(surrounding the location) proven are just as

consistent with honesty and good faith as with

fraudulent intent," or if "two inferences can

be drawn from the proven facts, one in favor

of fair dealing and good faith and the other

of a corrupt motive" (citing authorities).

4. That the circumstances in which this loca-

tion was made now not only strongly warrant but

also compel an inference in favor of fair dealing

and good faith in this transaction and repel the in-

ference of a corrupt and fraudulent motive therein.

We confidently submit, for the foregoing reasons,

that there was a total failure of proof of the fraud

charged, and that cancellation of the location notice

and other muniments of title of these appellants, based

thereon, and declaring that none of these appellants

have any right, title or interest in the land is without

warrant in this record, either in point of fact or law.
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SECOND POINT.

On September 27, 1909, Hall and the Chanslor Com-

pany Were Bona Fide Occupants and Claimants

o£ This Land in Diligent Prosecution of Work
Leading to a Discovery of Oil or Gas Thereon

Whose Rights Thereto Were Not Affected by

the Order of Withdrawal of That Date; and,

Hence, Nothing Done on the Land by Them
Was in Violation of That Order.

Based on denials (27, 28, 30, 3S, 41, 56, 57, 58)

and Assignments of Error 25 to 32, inclusive,

and 37 to 41, inclusive, (382, 386).

The correctness of this proposition depends upon

whether Hall and the Chanslor Company came within

the category of persons named in a proviso of the

Pickett Act, which reads:

"That the rights of any person who, at the date

of any order of withdrawal heretofore or hereafter

made, is a bona fide occupant or claimant of oil or

gas bearing lands, and who at such date, is in dili-

gent prosecution of work leading to a discovery of

oil or gas, shall not be affected or impaired by such

order, so long as such occupant or claimant shall

continue in diligent prosecution of such work."

That the land here involved was, on September 27,

1909, oil bearing land there can be no doubt, as it is so

alleged in the bill.

It is alleged generally in the bill that neither Hall

nor the Chanslor Company nor the Atchison Com-
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pany was a bojia fide occupant and claimant of the

land described therein on September 27, 1909 (80).

But, taking into consideration all of the allega-

tions of the bill that possibly have any bearing upon

this element of the cause of action stated therein,

it appears that the only theory upon which this gen-

eral allegation can be based is that said appellants

were not such occupants and claimants at that time

because they based their claim to the land and their

right to occupy and possess it upon a placer loca-

tion that was fraudulent for the reasons stated in

the bill (8,9).

It having been heretofore shown that the fraud

charged in the making of the location was not

proven,, it follows that said theory is without founda-

tion and that the converse of the allegation was

their status on said date; especially in view of the

fact that the evidence shows without conflict that

the possession of this land was held and the work

thereon was done in reliance upon advice of counsel

that possession thereof and w^ork thereon were law-

ful (308, 316).

In support of the point stated in the heading here-

of then, it remains to consider whether on said date

they were in diligent prosecution of work on said land

leading to a discovery of oil or gas thereon, within the

meaning and intent of the Act of June 25, 1910

(Pickett Act).

In weighing the evidence upon the subject of dili-

gence in the prosecution of discovery work upon the

land, the court should not at any time lose sight of
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the fact that in the bill the charge of the absence of

such work and diligence is confined strictly to Sep-

tember 27, 1909.

Witness the language of the bill, twice stated, on

this charge:

''And neither of said defendants was at the date

of said order of withdrawal of September 27, 1909,

in the diligent prosecution of work leading to the

discovery of oil or gas" (8, 80).

Nor should the court lose sight of the fact that

counsel for the Government, at the trial, in objecting

to a question as to why drilling had not been earlier

commenced, still narrowed this issue when he said

:

"I object to that as irrelevant and immaterial,

the question being. When did they start drilling,

not Why they did not" (282).

The theory of the case, therefore, of appellee on

this element of its right to the decree sought by the

bill, given by the trial court and from which this appeal

is taken, is that because the work of actually drilling

a well on this land was not in progress "at the date

of said order" appellants are wholly without the pale

of the remedial provisions of the Act of June 25, 1910,

(Pickett Act).

This very same theory was urged by this same ap-

pellee in the United States Circuit Court of Appeals

for the Eighth Circuit in the case of United States

v. Grass Creek Oil Co., 236 Fed. 481 ; and again in

this court in the case of Consolidated Mutual Oil Com-

pany V. United States, 245 Fed. 521.

In both these courts this theory was rejected.
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In the Grass Creek case, supra, the court said:

*'It is claimed that actual drilling operations

were not commenced until July 1, 1914, on the

northwest quarter; and on July 31, 1914, on the

east half of the southwest quarter; and that until

the actual drilling- was begun, there was no prose-

cution of work within the meaning of the Act of

Congress.

**We arc of the opinion that this is too narrow
a view to take of this statute. The enactment

of this proviso by Congress could have had but

one object in view, and that was to protect the

rights of all persons who, at the date of the with-

drawal order, are occupying or claiming oil bear-

ing lands in good faith for the purpose of acquir-

ing them under the laws of the United States, and

are diligently prosecuting the work leading to the

discovery of oil."

In the Consolidated Mutual Oil Company case, supra,

this court affirmed the view of the United States

Court of Appeals for the Eighth Circuit, expressed

in the quotation last above, by incorporating that

quotation in its opinion as expressing its view of this

theory.

It thus appears that to be "diligently engaged in

work leading to a discovery of oil or gas," as those

words are used in the Pickett Act, it is not necessary

that the evidence prove that actual drilling on a well

toward discovery was in progress "at the date" of the

withdrawal order invoked by the bill.

Actual drilling not being required the next inquiry

is: What is "work," as the word is used in the saving

clause of the Pickett Act?



—72—

This inquiry has been so many times now answered

by the Federal courts, including this court, and the

Department of the Interior (the Department of the

appellee charged with the administration of the Act),

that it may be accurately said that there is no longer

any doubt about the meaning of this word "work" as

so used.

In United States v. North American Oil Consoli-

dated, 242 Fed. 723, 727, is the most succinct and

at the same time comprehensive answer to the inquiry

last above stated that has come to our notice; and in

this language:

"To bring an occupant or claimant of oil or gas

bearing lands within the provision of the Pickett

Act, it is not necessary that he was engaged in

actual drilling for oil or gas on a particular tract

at the date of the withdrawal (citing Grass Creek

Oil case, supra), or necessarily that work was then

being performed upon the identical claim upon

which discovery must ultimately be made in order

to make a location. It is enough if reasonable

effort was being made at that time, including a

bona fide intention to complete the work of dis-

covery on the part claimed with all practical ex-

pedition, such intention being manifested by the

doing of physical act or acts which had a direct

tendency to faciHtate the exploration for, and dis-

covery of oil or gas thereon, although drilling had

not been commenced and the work may not have

been on such claim."

Again in United States v. Thirty-two Oil Co., 242

Fed. 730, 736, it is said:
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"I have no doubt that work could have been in

progress at the date of the withdrawal on one of

a group of locations; or even extra-territorially

on any of them, which could properly be held to be

work leading to the discovery of oil ; such as the

building of roads, laying of water lines, establish-

ing- camps, assembling material and equipment and

the like, if such work directly tended to and was

purposely designed for the development of each

location with all practical expedition."

The Department of the Interior in what is known

as the Honolulu Cases, in an opinion handed down on

February 11, 1919, on this subject said:

"If when viewed from a practical business

standpoint, and in accordance with good, approved

practice, the preliminary work of building and

maintaining roads, the development of water and

fuel systems, the installation of machinery and

the construction and equipment of camps—which

are necessary to the work of discovery, or essen-

tial as an economic business proposition to them,

such work and imi)rovements may properly be

recognized as 'work leading to a discovery' within

the meaning and contemplation of the Act (Pickett

Act)."

Having thus shown that work other than the actual

drilling of the well brings a bona fide occupant or claim-

ant of oil or gas lands within the remedial provisions

of the Pickett Act, we next inquire what Congress

intended to include in the word ''diligent" as used in

that Act.

This inquiry has also been so many times answered

now by the Federal Courts, including this one, the
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Department of the Interior, and the courts of last

resort in the mining regions of the West, that there

can no longer be any doubt about the intent of Con-

gress in using the word "diligent."

We might use pages of this brief in an argument

to show what this word was intended to and does mean

as used in said Act without adding anything to the

clear, forceful, and logic satisfying definition set forth

in the opinion in U. S. v. North American Oil Con-

solidated, 242 Fed. 723.

We quote from that opinion on this subject as

follows

:

"A statement in general terms of the conditions

applicable to all cases arising under this Act, and

which should govern in determining whether the

requisite diligence existed is difficult if not impos-

sible. What constitutes diligent prosecution of

work does not lend itself to exact definition.

Diligence is a relative term and what is due dili-

gence in a given case must be determined by the

circumstances. Chief Justice Lewis, in Mining

Co. V. Carpenter (5 Nev. 546), says that it 'is that

constancy or steadiness of purpose which is usual

with men engaged in like enterprises. Such assi-

duity in the prosecution of the enterprise as will

manifest to the world a bona fide intention to com-

plete it within a reasonable time. It is the doing

of an act or series of acts with all practicable

expedition, with no delay except such as may be

incident to the work itself,' and that 'the law does

not require an unusual or extraordinary effort but

only that which is usual, ordinary and reason-

able.' * * *
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"It is enough if reasonable effort was being
made at that time indicating a bona fide intention

to complete the work of discover)- on the particular

claim with all practical expedition, such intention

being manifested by the doing of physical act or

acts which had a direct tendency to facilitate the

exploration for and discovery of oil or gas there-

on, although drilling had not commenced and the

work may not have been on such claim. (Smelt-

ing Co. V. Kemp, 104 U. S. 636; U. S. v. Thirty-

Tzvo Oil Cos., just decided, U. S. v. Ohio Oil Co.,

240 Fed. 996)."

"Diligent prosecution of work leading to dis-

covery upon a mining claim depends so largely

upon the physical conditions of the locality, the

nature and situation of the region, its accessibility,

the magnitude of the work, the difficulty of secur-

ing material and supplies, and the like, that each

case must rest largely on its own facts and circum-

stances, and a decision in one is of but little assist-

ance in another. Since, however, the law does not

require any unusual or extraordinary effort, but

only that which is usual, ordinary and reasonable,

under the circumstances, I am of the opinion that

the Oil Company was in diligent prosecution of

work leading to discovery at the date of the with-

drawal within the meaning of the Pickett Act.

It was when overtaken by the withdrawal, and for

months before had been in occupation of each

claim engaged in work necessary and proper in

order to effect a discovery thereon, with the then

present bona fide purpose of completing such work

with all reasonable expedition, and was at the date

of the withdrawal doing all that could reasonably

and justly be expected of it under the circum-
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stances. The law does not require a vain or use-

less thing to be done, and therefore the Oil Com-
pany was not required by the law of diligence to

have installed all its machinery or commenced
drilling before its supply of water w^as such that

it could reasonably hope to successfully continue

the work. Nor was it required to make any un-

usual or extraordinary effort to obtain water, but

only such as was reasonable under the circum-

stances confronting it."

In the Grass Creek case, stipra, the scope and intent

of Congress in using this word ''diligent" was defined

thus:

"In our opinion, when a citizen of the United

States, in good faith enters upon the public land

for the purpose of discovering oil or gas; takes

possession of the land by placing a caretaker

thereon while he is taking steps to obtain the ma-

terial necessary for the work of constructing the

camps; enters into contracts for drilling; acting as

expeditiously as possible in erecting camps and

preparing for the drilling; spends money and en-

ters into contracts whereby he becomes Hable for

sums of money to prosecute the work leading to

the discovery of oil or gas, and as soon as it is

possible by the exercise of proper diligence, begins

the work of drilling, and continues it diligently

and expeditiously until oil is discovered in com-

mercial quantities, he is within the protection of

this proviso."

In its opinion in Consolidated Mutual Oil Company

V. United States, 245 Fed. 521, 528, this court incor-

porated the foregoing quotation from the Grass Creek

case in its definition of such scope and intent.
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Partly as further authority on this point but mainly

to demonstrate that the things done upon this land in

connection with a discovery of oil thereon were done

so timely as to afford much stronger reason for holding

that on September 27, 1909, Hall and the Chanslor

Company were in diligent prosecution of work leading

to a discovery of oil on this land than did the things

done in the same direction by the possessors and occu-

pants of the land involved in the cases below cited,

wherein it was held that the possessor and occupant

w^as in diligent prosecution of such work, we cite below

many cases with a chronological tabulation of the facts

upon which the decision in each was based.

Cosmos Exploration Co. v. Gray Eagle Co., 104

Fed. 20:

Paper location made, without discovery;

locators took possession.

Begim work leading to drilling.

Drilling begun, thereafter continuous.

Forest lieu selection before locators made

discovery.

Nevada Sierra Oil Co. v. Home Oil Co., 98 Fed. 673

:

1896

Dec. 31 Paper location, without discovery, by pred-

ecessors of Home Oil Company.

1897

February. Drilling commenced, continuous thereafter.

1899

June 2.

Nov. 1.

Nov. 20.

Dec. 23.
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1898

May 26. No discovery yet by Home Oil Company;

paper location made by predecessors of

Sierra Co. Suit to enjoin Home Oil

Company.

Miller v. Chrisman, 140 Cal. 441 :

The facts in this case were the same as in

case last above mentioned.

Weed v. Snook, 144 Cal. 439:

1900

Jan. 20. Paper location NE^, Sec. 12, without dis-

covery.

April 10. Paper location N^ of NE>4, Sec. 12,

without discovery.

May 23. Drilling commenced on last mentioned lo-

cation and parcel before any discovery

on January 20 location.

Nov. 28. Lessee of first locators went into posses-

sion of entire quarter and commenced

getting ready to drill.

While work last above mentioned was in

progress, entire quarter section located.

Actual drilling commenced by lessee com-

pany.

Suit brought by Dec. 24 locators to quiet

title to S3/2 of quarter.

February. Lessee company discovered oil at an ex-

pense of $10,000.00.

Dec. 24.

Dec. 27.

1901

Jan. 15.
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Phillips v. Brill, 17 Wyo. 26, 95 Pac. 856:

1903

Feb. 10. Paper location, without discovery.

June. Employe of locators did some work.

August. Work done at intervals, such as digging

September. hole ten feet deep and clearing off sage-

brush.

Oct. 29. Drilling commenced, thereafter continuous

to December;

Paper location by rival claimants, without

discovery.

1904

February. Well drilled 38 ft. deeper. Large flow of

gas.

BoRGWARDT v. McKiTTRiCK OiL Co., 164 Cal. 650:

1899

Two paper locations of two quarter sec-

tions, without discovery.

Well drilled on one location to discovery.

Nothing further done until May 28,

1908.

Rival paper location on quarter on which

no discovery made.

Lumber hauled to land for construction of

derrick by first locators.

Building derrick commenced and prose-

cuted continuously; followed by drilling

continuously to discovery.

Sept. 19.

Dec. 2.

1908

May 26.

May 28.

May 29.
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United States v. Grass Creek Oil & Gas Co., 236

Fed. 487:
1913

July 20. Thos. S. Harrison, as attorney in fact for

eight persons, located two quarter sec-

tions of land by marking boundaries,

posting notice of location and recording

same.

During 1913 he established camp on lands

and drilled prospect holes.

September. He claimed to have discovered oil.

1914

April 19. Harrison, for locators, made oral lease to

Ohio Oil Company.

April. Said Oil Company put caretaker Jackson

on land, who remained thereon.

May 4. Lumber and material for developing land

ordered sent immediately from Caspar

to Kirby, the latter being the nearest

railway station to the land.

May 5. Harrison went upon the land with tent

equipment for accommodation of work-

men and immediately erected tents.

May 5. Ohio Oil Company made verbal contract

with Goode to drill wells on the land and

to proceed at once.

May 6. Withdrazval order issued by President of

the United States, including these lands

within zvithdrazvn area.

Harrison made contracts for supplies to be

used in connection with drilling work.
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The engineer of Ohio Oil Company went

on land with a carpenter who started

work of building camps that day and

continued that work until it was com-

pleted. Tents were also put up on that

day.

May 7. Material and lumber above mentioned ar-

rived on land and work begun at once.

May 10. Cookhouse completed and car containing

drilling material arrived at Kirby and

placed for unloading.

May 14. Harrison and Ohio Oil Company repre-

sentatives receive first knowledge of

withdrawal order.

July 1. Drilling apparatus erected and actual drill-

ing begun on NW54-

July 24. Well on NW14 finished at 1047 feet and

oil in commercial quantities discovered.

Locators deeded to Grass Creek Oil & Gas

Co.

July 31. Drilling begun on SW34 continued until

finished.

Aug. 30. Drilling on SW34 finished at depth of 965

feet with like discovery of oil.

Expended prior to May 6, 1914, $3,000;

thereafter $36,000.00 in round numbers.

United States v. North American Oil Co., 242

Fed. 728:

1907

January. Four locations made, each containing one

quarter section, by posting notice, re-
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August.

1909

Early.

June.

Sept. 27.

1910

March.

May 4.

June 20.

July 25.

Sept. 5.

cording copy of same, and marking

boundaries. No antecedent discovery.

Locators conveyed to Pioneer Midway Oil

Company.

Oil Company went into possession, pur-

chased material and erected a drilling

derrick on each location and building for

employes.

Derricks and buildings completed. Two

boilers set.

Employes in possession of land as keepers,

digging wells and doing other work pre-

paratory to drilling. This work con-

tinued until

Oil Company transferred land to No. 2

Syndicate.

Commenced drilling on SE^.

Commenced drilling on SW^.
Commenced drilling on NW^

.

Commenced drilling on NE^.
(Note successive drilling of wells.)

All drilling continuous to discovery.

Expenditures by No. 2 Syndicate more

than $500,000.

Expenditures by Pioneer Midway Oil Co.,

$10,000.00.
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United States v. Eight Oil Co.

Decision of Commissioner General Land Office dated

April 6, 1918, Visalia 02860:

1907

Dec. 28. Paper location without discovery, Sec. 32-

31-23.

1908

Oct. 30. Locators made development agreement

with Wheat et al, somewhat like that

one in the case at bar, covering four

quarter sections.

Wheat et al. ordered:

6 standard rigs— 1 for each quarter

Sec. 32.

15,000 ft. 2-in. water pipe.

1 tank 1500 barrels.

1200 brick for boilers.

Water from Stratton Water Company.

Made plans to develop land as a group

or unit.

1909

Early. Standard rig on land involved SE%.

May, late. Bought boiler and engine for SE34.

June. Well on SE>4 120 ft. deep.

Total expenditure, $2,400.

Nothing further done on this quarter

except to strengthen derrick, dig cellar

and hustle for material, casing, etc.,

until
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1910

January, Rig irons and calf wheel installed at der-

date not rick on SE^, and drilling begun.

stated.

Held: "After careful consideration

of the record made up in this case, I am
of opinion that while actual discovery of

oil was not made prior to the withdrawal

of September 27, 1909, the claimant

company, by its lessee, was, in the light

of conditions existing in that immediate

locality at that time, doing all that it

might reasonably be expected to do, in

prosecuting its work preparatory to -the

drilling for oil, which was actually done

shortly after the withdrawal."

Maricopa Investment Company, Commissioner Tall-

man, in Visalia 05424:

1908 Road work done, camp buildings con-

structed. Water lines laid and lumber,

tools and equipment for standard drill-

ing rig placed upon the land.

1909

November. All of the above work completed and rig-

ging up was then commenced.

1910

March 1. Actual drilling begun. This well stopped

at 300 ft. and converted into water well.

Material hauled for another standard

derrick and erected on the land.

Aug. 1. Drilling of second well begun and oil dis-

covered therein at depth of 3412 ft. on

November 13, 1912.
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1914

June. Another drillinf]^ rig erected and drilling

started on third well. This account loss

of well last above mentioned in cement-

ing off water.

On this state of facts, the commis-

sioner said

:

"It is contended by the special agent

that no explanation has been made of

why drilling was not started on this

quarter section in the fall of 1909. The

evidence shows, he contends, that a great

deal of work had been done on the

quarter section prior to October, 1909;

that the work required to be done after

October, 1909, was very small; that the

work done between October, 1909, and

March, 1910, when the well was actually

spudded in, amounts to almost nothing,

and that all of the work done in that

time could have been done in thirty days,

at the most liberal estimate. * * *

"I am convinced, therefore, that the

facts of the case bring it clearly within

the spirit and the letter of the proviso

of the Act of 1910." (Pickett Act.)

Having thus marked out the boundaries of the way

to the haven of refuge provided by Congress in the

Pickett Act from assaults like this, we now show that

appellants deviated not therefrom but walked squarely

therein and reached this haven long before this assault

was made.
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ClRCUMSTANCES AND CONDITIONS IN WhICH WoRK
ON This Land Was Done.

Character of the Country:

This land was situate in the arid desert part of Kern

county, California. This is common knowledge.

Climate:

On this land and in its vicinity it was intensely hot

in summer and very cold in winter. It was such a

"miserable country in which to live that it was difficult

to get people to stay in it" (216).

Transportation Facilities:

In 1909 these were a railroad from Bakersfield, 40

miles distant (179), and so-called wagon roads. Of the

latter one witness said

:

"The roads were the very worst that a man
could imagine unless he could have seen them at

that time. They were trails across the country,

not roads. During the summer it was very hot

and in the winter it was wet and slippery across

those alkali flats and hard to get over with a team"

(170).

About the railroad

:

The sidings and other facilities for unloading freight

on the line to this Midway field were so inadequate

that great congestion of freight existed in the Bakers-

field yard—as many as 280 cars of oil well supplies

were tied up for months (178). This all through 1909

and 1910 (179). The Chanslor Company had load

after load of casing lying in Bakersfield and had great
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difficulty in getting the Railway Company to haul it

out. Barber, superintendent for the Chanslor Com-

pany, said: "We were kicking all the time. Our mid-

dle name was Kick" (227).

The branch railroad to the field was then only in

process of construction (232).

Men, Material, Rigs and Tools:

A witness forcefully and graphically described the

situation in 1909 and 1910, as to things necessary for

development work, thus

:

"We used to have an awful time to get anybody

that was capable of doing the work. In those

days the riff-raff of the country was around there.

Men would get drunk and lay around and you

would put them to work and they would get drunk

and wouldn't do it, and there was everything else

to bother. It was a very undesirable place in those

days to get anybody to stay in. I used to run

around to different men that I would hear of being

good drillers—was always on the lookout for some-

body. We always had a place for a good man but

did not always have a good man in the place (216).

I did the best I could in the circumstances to keep

good competent men employed in that work. I

certainly did, you bet. During the latter part of

the year 1908 and all of 1909, and the first half of

1910, we had trouble all the time. The price of

oil began to rise in 1909 and more oil companies

were formed to do work and consequently there

were more orders placed with the manufacturers

for casing and tools of all kinds, so that we used

to have to place our orders way ahead of what our

necessities were at the time, had to look far ahead
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so they would be here, anticipate the needs. After

we put our orders in we used to cuss a blue streak.

Tf we could not get things we used to write letters

and telephone wanting to know why the stuff

hadn't got around. That condition obtained pretty

constantly through the years 1909 and 1910. The

Chanslor Company, in connection with that work,

did not limit me in any way with reference to ex-

penditures of money. Our orders were to get

there, do business, get our supplies. Get oil (217).

We were surprised at ourselves, got blue in the

face, and then got a fresh grip and at it again

(218).

In the prosecution of the development work we

carried it on just as fast as we knew how to, bent

all our energies to shove that work ahead. We
used to have so much trouble, so much bother, that

I used to think and wish they would get somebody

else in my place. I didn't want to fool with it any

more, but I hated to quit when I was under fire,

and when I finally did get things so I felt my own

personal matters were all right and the company's

matters were all right, I did quit. I was ready to

tell them to go to the devil any time.

In developing section 25-v31-22 for oil there was

a shortage of supplies and water and getting good

men" (219).

He also said every operator in that vicinity had the

same troubles (224).

Hall said he accused the Chanslor Company of being

short of men because it would not pay wages enough.

But General Superintendent Barber, in the presence of

the manager, Ripley, told him to get the men and there
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would be no argument about wages (169). Hall said

he thought the talk was all bluff and tried "to call it"

but could not find men (170).

Hall (169), Ripley (232-3, 267) said that the de-

mand for materials, tools, machinery, etc., necessary

for oil development work was greater than the supply

—

ran far ahead of the manufacture thereof—on account

of the great activity in that line during 1909 and 1910

in the state.

Ripley said

:

''These difficulties we had in getting tools, ma-

chinery, men and water, were such as would have

been met or encountered by anyone else who would

have happened to undertake development on that

land. Everybody had the same trouble. I know
of my own knowledge and observed while I was

there in 1908, 1909 and 1910, that other companies

developing land in this vicinity had troubles like

ours. Those companies were: Kern Trading &
Oil Company, Associated Oil, Union Oil and

Standard Oil Company" (237).

It will be noted that all the last named companies

were institutions of large financial resources, as was

the Chanslor Company, So that lack of money had

nothing to do with creating the difficulties.

Speedy Development a Necessity:

In March, 1908, the price of fuel oil rose from 29

cents to 69 cents per barrel.

Then the total production of the subsidiary oil com-

panies of The Atchison, Topeka and Santa Fe Railway

Company was more than 234,089 barrels per month
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less than its requirements, for it was the latter figure

in August, 1909 (260).

But taking the above figure as a basis the raise in

price meant $93,635.60 per month or $1,123,62720 per

annum suddenly added to the cost of operation of the

Railway Company.

As it was possible to save the most if not all of this

increase by producing the oil through its subsidiaries

(261) the latter were ordered "to get busy and de-

velop this property" (217, 260). Expenditures for this

purpose were not limited in any way (217, 189).

Pursuant to those orders drilling was started in some

leased land but this did not result in material increase

in production. Many of the wells drilled were dry

holes and the others were small producers even though

the drilling was done where it seemed most certain for

oil production (261).

The leases mentioned required that three rigs be kept

in actual drilling all the time (191)—important on the

water situation.

It was then determined to acquire other lands that

would yield better producing oil wells (261). Some

were bought and some were acquired by contracts—one

of which was that with Hall (261, 332).

Having shown the circumstances in which the drill-

ing of the discovery well on this land was undertaken

and accomplished, it now remains to ascertain whether

the record show^s the Chanslor Company and Hall, in

those circumstances, did that which was "ordinary and

reasonable" (242 Fed. 723).
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HiSTORY OF Drilling the Discovery Well on the
Land Here Involved.

Inception:

The history of discovery work really begins before

the contract with Hall was made, for it is certain that

but for the belief of the Chanslor Company that water

lor drilling thereon would be available it would not

have obligated itself to drill, at large expense, this

then "wild-cat" land.

On this Hall said:

'They were reluctant to enter into any contract

on this land for some time because of the fact

that they did not want to branch out any more
on account of the inadequate supply of water"

(171).

Water Work:

Between August and December, 1908, the Chanslor

Company caused its engineer to make an examination

of the water supply available for its use (181).

This engineer found and reported : That the water

in the wells was being exhausted; that it was necessary

to do something at once (182) ; that the water system

consisted of a 3 inch line twenty miles long "supplied

from two wells equipped with pumps'' (181); and

that "the 3 inch line would probably just take care of

what we were doing on the leased land" (184) ; "when

the Chanslor Company went into the business of de-

veloping lands in that neighborhood other than the

leased land, this 3 inch line was not sufficient to carry

on the work successfully" (189).
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In this situation obviously the very first step to be

taken in the development work on the land here in

dispute, and other lands outside of the leased land, was

to provide more water.

To do this enlargement of the water plant was

started at once, December 26, 1908 (185), and the

work in connection therewith carried on continuously

and diligently, under hurry up orders, until October,

1910 (205).

During that time there was expended $200,000.00

in water plant enlargement and most of it before Sep-

tember 1, 1909 (235). And these things among others

were done:

A 6 inch main pipe line 25 miles long was in-

stalled (195);

8 water wells were drilled to depths varying from

100 feet to 585 feet (194);

5 storage tanks for water aggregating a total of

9,000 barrels (186), which added to that al-

ready existing made a total storage capacity

of 15,300 barrels (186);

2 pumps each weighing 9 tons (213)

;

1 battery of 100 H. P. boilers of two and a half

tons for each boiler (213).

Note.—Weights are given to give some idea of

the task of hauling these things 14 miles

by team over the kind of roads then

existing.

1 road along the 6 inch pipe line was constructed

for distribution of material therefor—pipe,

lumber for trestles, etc.
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To show how this work was rushed at all times we

refer to testimony as follows:

Witness Levet, the man in charge of the work:

"The work of enlarging the plant, deepening the

old wells and drilling new ones, laying the 6-inch

line, was carried on as fast as we could to handle

the business. We all realized the necessity for

getting the water in there, and not only the water

there but in sufficient quantities as quickly as

possible" (187).

"The water system and work that was done in

the way of enlarging it was absolutely necessary

to take care of the new development that was

contemplated" (on lands other than leased land

of which the land here in dispute was a part).

(188).

'T could engage all the men that were necessary

and I did have all that were necessary. At one

time I had 100 men on the work" (189-90).

*T might say that I was punched up all the time,

night and day, from the general manager down

—

the manager wrote me a letter July 8, 1909, in

which he said: *It is rumored about the fields

we are short of water—extremely short of water.'

I answered that I was working as hard and fast

as I knew how to get things in shape" (209).

"All through the months of June, July, August

and September (1909) there were complaints from

the superintendent, and of course, I was hurried

up by Mr. Ripley (manager), and Mr. Barber

(general superintendent), and Mr. Marsh (super-

intendent) went over to the (209) wells to in-

spect them, to see if I was doing everything I

could and were satisfied that I was" (210).
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Witness Barber, the general superintendent:

"The attention I gave to the water supply was

to try and hurry everybody along that had any-

thing to do with the business. I used to get after

Mr. Levet and urge him to crowd the work

ahead" (221).

Because of this rush and the scarcity of materials

and men and the uncertainty about whether additional

water was to be found on the water lands, the company

utilized whatever it could get (189, 211). Ordinary

drilling boilers, small pumps, etc., which later proved

wholly inadequate. Wandering laborers who would not

stay on the work long at a time.

Tremendous obstacles which could not be foreseen

were constantly arising in the course of the work. As

for instance: Pumps were installed in the wells at

certain levels and started. Soon it would develop that

the water level would fall so that some of the pumps

were above the water and had to be re-set. This

would be done, then it would soon appear that the

quantity of water could not be increased without

larger steam plant, etc.

All the difficulties are graphically described in the

testimony of witness Levet, who was in charge of

this work (181-215).

With all this rush the water supply was inadequate

in October, 1909 (204, 209, 210, 212, 221).

It was absolutely necessary to make all this effort

because water was to be had from no other source.

Water encountered in drilling oil wells was tried

out and found to be unfit because the mineral content
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clogged or eroded pipe lines and boilers to the point

of iiselessness in very short time (223, 227, 218, 172,

244).

An ample supply of water was a condition precedent

to drilling an oil well (167, 187, 219).

It may be urged that the Chanslor Company was

without adequate water supply prior to January 28,

1910, because it sold water for drilling purposes to

others. And, in support of this, the form of contract

used by it and the list of holders of contracts found

on pages 299 to 302 of the transcript will be cited.

If so, the complete answer is the undisputed testi-

mony following:

Witness Levet:

"During the year 1909 I was the engineer of

oil properties of the Chanslor-Canfield Midway
Oil Company. In that capacity part of my duties

were to look after the water and its distribution.

There has been offered in evidence here a state-

ment showing the number of water contracts

which the oil company had entered into with other

oil corporations between the dates of November 1,

1909, and January 25, 1910; but delivery of water

under these contracts did not necessarily follow

immediately upon execution of the contract always.

Sometimes, one of these companies would come

to us and place an application for water, and we

might have them in advance a month, or two

months, possibly longer, before they would use

the water.

Q. It has been shown in evidence here that

during the year 1909 some water from this water
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system which you testified about was suppHed to

persons and corporations other than the Chanslor-

Canfield Midway Oil Company for drilHng and

other purposes. I now ask you to state whether

the furnishing of water to those outsiders in any

way interfered with the use of water by the

Chanslor-Canfield Midway Oil Company in its

drilling operations?

A. It did not.

O. State why it did not.

A. For the reason we only allowed outsiders

to use our water when we had it to spare.

Q. Well, what was the fact, or what happened

if at a certain time the superintendent in the field

called upon you to furnish water for the drilling

of a certain well by the Chanslor-Canfield Midway
Oil Company and you found that in order to so

furnish the water it was necessary to discontinue

the serving of outsiders with water?

A. We always cut the outsiders off when we
needed water ourselves and we had express in-

structions from the general manager, A. G. Wells,

through Mr. Ferris, and Mr. Ripley, of course,

that the company's requirements were to be taken

care of in all cases.

Q. Well, what did you do about carrying out

those instructions?

A. Those instructions were carried out.

O. They never got any water if you needed

it yourself?

A. When the company required water, the

water was retained for their purpose, and we cut

off and refused to furnish them the water."
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The Contract.

While work on the water supply was in progress and

on January 12, 1909, the Chanslor Company and Hall

entered in the contract, "Plaintiff's Exhibit 6" (332-

339).

It was then the fixed intent of the company to drill

this land just as soon as material and zvater was to

be had (239, 285).

There can be no doubt about this in view of the

fact that actual drilling on this land was begun six

months before the time fixed therefor in the contract

(285).

Assembling Tools, Machinery and Supplies.

While the work of securing a water supply was in

progress the Company undertook the business of get-

ting tools, machinery and other drilling supplies on

hand to the end that when water was available drilling

could at once begin.

Knowing the difficulties in the way of accomplishing

this the plan of assembling at a point near the work

large quantities was adopted there to be drawn when

needed (262).

On July 26, August 12, and September 6 and 17,

1909, orders were placed for many thousands of

dollars' worth of these things (Claimant's Exhibit A,

352-4).

In making up these orders requirements for drilling

on this land were included (267-8).
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It was stipulated as a fact that after orders were

placed the Company ''used every effort to hurry arrival

of materials" (296).

But notwithstanding this months intervened between

order and delivery (280, 352-4). And then things

would come wrong end front so that nothing could

be done with what had arrived. To illustrate: Order

placed August 12, 1909, included 13^/2 inch casing

and several lots of smaller sizes. The former arrived

months after the latter because the factories could make

the small sizes quicker (280, 352-4). But obviously,

the drilling of a well could not be started until the

larger casing arrived (280).

Especially was that true of the discovery well on

this land, for the contract with Hall specified that the

well should be 13>4 inches at the top (335).

To thus order in bulk and not by piecemeal for a

special tract of land was, under the then conditions of

supply and demand, the only business-like and prac-

ticable way of developing this land (294-5).

In the meantime a standard drilling derrick had been

put upon the land (162-3). And a camp for men had

been installed (165).

The situation then on September 27, 1909, was this:

1. The necessary water supply was not yet avail-

able though work to procure it had been under way

continuously for the nine or ten months next before,

under rush orders being executed; and money without

stint had been spent therefor.
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2. Ample tools, machinery and supplies had been

ordered and everything- possible done to get delivery

before that date without result until later.

3. A derrick for drilling had been put upon the

land and living quarters for the workmen thereon

provided,

4. This water work and effort to get delivery of

materials long before ordered were actively in progress.

5. The Chanslor Company intended and was anx-

ious to get to drilling at once.

Within a short time after the date of the with-

drawal order, September 27, 1909, the additional work

preliminary to actual drilling was actively taken in hand

(163).

This consisted of moving the heavy timbers from the

derrick then on the land to a point in the northwest

corner of this land and there, in the months of No-

vember and December, 1909, and January, 1910, erect-

ing a new derrick, installing boiler, engine, rig-irons,

cables, bull and calf wheels, engine house, belts, lines,

tools, digging cellar under derrick and the hundred and

one other things necessary to get ready for actual

drilling. All this work was done so diligently that

actual drilling was commenced on January 28, 1910

(151, 163).

It could not possibly have been commenced sooner

because the Company had no 13;^ inch casing, re-

quired by the Hall-Chanslor Company contract, in

November and December, 1909 (298), though it had

been ordered in August and everything done to rush
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delivery, and there was a shortag-e of water in October,

1909 (204,205, 221,243).

It may be urged that the fact that the discovery

well was not drilled at the site of the first drilling-

derrick erected on the land operates to the advantage

of the United States and the disadvantage of the

appellants.

If so, the complete reply thereto is that such result

could not possibly follow unless, under all the then

circumstances, it was more in accord with ''good busi-

ness practice, all conditions considered," "as dictated by

experience and reasonable Judgment" ( Interior Depart-

ment Decision in Honolulu Cases) to drill the discov-

ery well in a new location than it would have been

to have drilled it in the location fixed by the site of

the original derrick.

There can be no doubt that to drill the well in a

location different from that fixed by the site of the

original derrick was strictly in accord with good busi-

ness practice, all conditions considered, as dictated by

experience and reasonable judgment.

This because:

1. The derrick first erected was designed for

drilling 1500 feet only, the depth at which it was

assumed at the time the derrick was built that the

oil sands would be found (164)

;

2. Drilling just off the west line of this land

into producing oil sand had shown that the sand

was over 2,000 feet below the surface (164);

3. The first derrick was blown down, with

many others in the field, not because of the char-

acter of the structure but because of the force

of the wind;
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4. A new derrick was necessary and it might

as well be put in one place as another;

5. Good business practice dictated a new loca-

tion in the northwest corner of this land, to save,

among other things, half a mile of water line, ex-

penditures for additional living quarters, and the

risk of losing the cost of the drilling of the well

by failure to develop oil in paying quantities.

Inasmuch as this suit was not brought for more than

five years after this discovery work had been done with

the knowledge of the appellee and without objection

from it, the mere circumstance of a change in the loca-

tion of the discovery well, in view of the solid business

reasons therefor last above mentioned, ought not to

appeal to the conscience of the chancellor with any

force whatever.

The work of drilling this discovery well once started

was continuous until discovery. This is admitted

(151).

Surely, the foregoing record facts with reference

to what was intended to be done and was actually

done by Hall and the Chanslor Company in the develop-

ment of this land viewed in the light of the circum-

stances of tremendous difficulties and obstacles sur-

rounding and impeding the work—difficulties and ob-

stacles not peculiar to them but encountered by every

person trying to do development work in that field at

this time—coupled with the fact that neither Hall nor

the Chanslor Company nor any one else could antici-

pate the promulgation of the withdrawal order and

were, therefore, suddenly overtaken by this one in
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the midst of a bona fide, conscientious, strenuous effort

to discover the oil on this land at the earliest possible

moment, constitute strong and compelling ground for

reversal of the decree appealed from. There can be

no doubt whatever but that if an attempt to invade

their possession by a third party had been made on

September 27, 1909, that attempt would have been

promptly enjoined. Several times the Federal Courts

in this sort of case have said that this is one of the

tests which determine whether an occupant or claim-

ant is within the remedial protection of the Pickett

Bill.

From the foregoing it also follows that Hall and the

Chanslor Company, on September 27, 1909, had a

"valid and existing claim" to this land which was

expressly excepted from the operation of the with-

drawal order of that date.

The withdrawal order of September 27, 1909, closes

with these words:

"All locations or claims existing and valid on

this date may proceed to entry in the usual man-

ner, after filing, investigation and examination."

Thereby was embodied in the order a most impor-

tant exception, namely, that "all locations or claims

existing and valid on this date," included within the

area withdrawn, were not in anywise to be affected

by the order.

It is important, then, to ascertain:

(a) What was intended to be included in the

clause "all locations or claims existing and

valid on this date"; and
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(b) Whether the claim or location involved here

was of that sort.

To show just what sort of locations or claims were

included within this exception to the September, 1909,

withdrawal order, we can do no better than quote from

the case of United States v. M'Cutchen, 234 Fed. 702,

wherein District Judge Bledsoe in clear and forceful

language set down in his opinion not only a sound,

but also an able interpretation of this clause of said

withdrawal order, as follows:

"In order to ascertain the extent of this excep-

tion it is necessary to define what, under the law,

and within the meaning and true intent of the

presidential action, constitutes a 'valid' location or

claim. In this behalf it should be remembered that

'valid' is defined as:

'Good or sufficient in point of law; effi-

cacious; incapable of being rightfully over-

thrown or set aside; sustainable and effective

in law, as distinguishable from that which ex-

ists or took place in fact or appearance, but

has not the requisites to entitle it to be recog-

nized and enforced by law.' Cent. Diet.

What constitutes a 'valid' mineral oil location,

one 'sustainable and effective in law,' is very suc-

cinctly stated by the Supreme Court of California

in McLemore v. Express Oil Co., 158 Cal. 559,

561, et seq., 112 Pac. 59, (139 Am. St. Rep. 147).

It is therein stated:

'In the case of ordinary minerals, little or

no difficulty has been experienced by the courts

in this matter. In practice, the miner went

upon the public domain, and, before he took
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the trouble to stake his claim and post and

record his notice, he made discovery. The
staking of the boundaries of the claim and the

posting of notice followed such discovery.

When, however, Congress enacted that loca-

tions could and should be made of public lands

containing petroleum or other mineral oils un-

der the laws relating to placer mining claims,

the courts were at once confronted with seri-

ous difficulty in their endeavor to obey

the congressional mandate, and fit the

placer mining laws to the exigencies of oil

locations which, in their nature, were radically

dissimilar. * * * j^ the case of oil, dis-

covery, in the very nature of things, would

rarely or never be made, except at the end

of much time and after the expenditure of

much money; the discovery of oil involving

the erection of a derrick, the installation of

machinery, and the laborious drilling of a well,

frequently to the depth of 3,000 feet or more.

If, therefore, the placer mining laws, which

were declared by Congress to be the only laws

under which oil locations could be established,

were to be made of any practical benefit to

the oil locator, it must be by permitting him

to mark the boundaries of his location and

post and record his notice, and hy protecting

him in possession zvliile he was zmth diligence

prosecuting the labor of digging his zvell to

determine whether or not a discovery could be

made. So it was held by the Federal courts,

by the courts of some of the other states, and

by the court in Miller v. Chrisman, 140 Cal.

447, to the following effect: ''One who thus
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in good faith makes his location, remains in

possession, and with due dihgence prosecutes

his work toward a discovery, is fully protected

against all forms of forcible, fraudulent, sur-

reptitious, or clandestine entries and intru-

sions upon his possession. Such entry must

be always peaceable, open and above-board,

and made in good faith, or no right can be

founded upon it.'' Weed v. Snook, 144 Cal.

439, 77 Pac. 1023; Cosmos etc. Co. v. Gray

Eagle Oil Co. (C C), 104 Fed. 20; Id., 112

Fed. 4, 50 C. C. A. 79 (61 L. R. A. 230)

;

Id., 190 U. S. 301, 23 Sup. Ct. 692 (24 Sup.

Ct. 860, 47 L. Ed. 1064) ; Whiting v. Straup,

17 Wyo. 1 (95 Pac. 849), 129 Am. St. Rep.

1093; Moffat v. Blue River etc. Co., 33 Colo.

142, 80 Pac. 139. * * * What the attempt-

ing locator has is the right to continue in

possession, undisturbed by any form of hostile

or clandestine entry, zvhile he is diligently

prosecuting his zvork to a discovery. This

diligent prosecution of the work of discovery

does not mean the doing of assessment work.

It does not mean the pursuit of capital to

prosecute the work. Tt does not mean any

attempted holding, by cabin, lumber pile, or

unused brick. It means the diligent, continu-

ous prosecution of the zvork, ivith the expendi-

twes of zvhatever money may he necessary to

the end in viezv.' (Italics mine.)

The gist of this decision, as I read it, is that

after entry, and the initiating of the mineral placer

claim by the oil locator, he has no vested right

as against the Government until he makes a dis-

covery of oil upon the lands in question. * * *
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Having, however, initiated his claim by the post-

ing of his notices, he is protected as against third

persons so long as he 'remains in possession and

with due diligence prosecutes his claim toward a

discovery.' As long as he thus conducts himself,

though as against the Government he has no

vested rights, nevertheless he has rights which

ought to be by all parties respected.

And, in this spirit, all locators who were thus

conducting themselves at the time of the making

of the withdrawal order had their rights respected

by the President by the exception contained there-

in and hereinabove referred to; that is to say, on

the date that the withdrawal order was made, if

any locator was then on withdrawn lands, in pos-

session, and was 'with due diligence' prosecuting

his work toward a discovery of oil by the express

, provisions of the withdrawal order, it did not

affect him. He had a Valid' location, and he

could, despite the general terms of the order, 'pro-

ceed to entry in the usual manner;' that is, proceed

to a discovery and thereby perfect his right to

the mineral claim." * * *

In Weed v. Snook, 144 Cal. 439, a "valid and ex-

isting claim or location" was defined thus:

"But where the locator is in possession in his

location, and is actively at work, through his

lessees or otherwise, and expending money for the

purpose of discovering oil, his rights cannot be

forfeited to third parties who attempt to make

locations under such circumstances. The law must

be given liberal and equitable interpretation with a

view of protecting prior rights acquired in good

faith."
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The definitions of "valid and existing- claims" by

Judge Bledsoe and by the Supreme Court of California

in Weed v. Snook, were concurred in by this court

(245 Fed. 527).

The test, therefore, as to whether or not a given

tract of land was excepted from the terms of the

withdrawal order as set forth in the exception under

consideration, is whether or not the claimant of the

land was at the date of the order in a status that would

be protected by the courts against intrusion of other

persons.

In turn, the test of the existence of this status was

whether he was diligently engaged in work leading to

a discovery of oil on the land.

And he was so engaged, as we have heretofore

shown, if he was "making reasonable effort under all

the circumstances" (242 Fed. 727) to carry out a then

existing bona fide intention of making discovery at the

earliest possible time, spending in this behalf whatever

money was necessary.

That such was the status of the Chanslor Company

and Hall on September 27, 1909, we have conclusively

demonstrated by authority and by the evidence.

And finally on this subject we direct the court's at-

tention to the fact that this court in 245 Fed. 521,

the Department of the Interior in U. S. v. Eight Oil

Co., and in re Maricopa Investment Company, the

United States Circuit Court of Appeals for the Eighth

Circuit, in 236 Fed. 987, and the various state courts

in all of the cases hereinbefore chronologically tabu-

lated, all hold that the claimant and occupant of the
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land involved in each case had a "valid and existing

claim" thereto at the date of the withdrawal order or

of attempted intrusion, notwithstanding the fact that

the work of actually drilling a well was not then in

progress on the land and did not commence until from

two to five months later than was actual drilling com-

menced on the land here involved.

Not only this, but also in none of those cases was

there shown that anything more in the direction of

discovery of oil had been done on the land, if as much,

than this record shows was done upon the land here

involved by Chanslor Company and Hall on and prior

to September 27, 1909, the date of the withdrawal

order.

Hence, it must be held that the land here involved

was not withdrawn by the order of the date last men-

tioned; that by the express provisions of that order

the Chanslor Company and Hall were authorized to

proceed with the discovery work; and that when dis-

covery was made they had title thereto as though the

withdrawal order had never been issued.

In December, 1910, in the foregoing status of title to

this land witness Cameron, acting for the Recovery

Company, purchased the interest of Hall, paying there-

for more than $200,000.00, after an examination of the

land had been made and the title of Hall thereto had

been passed upon by counsel (307-9).

The good faith of Mr. Cameron and the Recovery

Oil Company in this transaction is not questioned. Nor

can it be said that either then had any notice that the

United States would ever question the validity of the

title or claim possession of the land.
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THIRD POINT.

There Is Still Another Equally Conclusive Ground

for Reversal of the Decree Appealed From,

Namely: At the Time This Bill Was Filed and

for a Long Time Prior Thereto There Was
Vested in the Chanslor Company and the Re-

covery Company a Title to This Land and Its

Mineral Content Good as Against the World,

Including the United States.

Point raised by omission of bill to refer to status

of claimants on June 25 and July 2, 1910,

(3-15, 79-80); Answers (27, 55-6); and As-

signments of Error 39-44 (385-7).

From this record it appears without question or dis-

pute :

1. That this land was public land open to loca-

tion on January 1, 1903;

2. That for a period of more than 12 years

before the filing of this bill this land had been in

the open, notorious, exclusive and continuous pos-

session of appellant oil companies and their prede-

cessors of interest under claim of right pursuant

to location thereof;

3. That it was so possessed at the time of the

filing of the bill;

4. That on January 28, 1910, the work of actu-

ally drilling a well to discovery of oil was started,

was continuously thereafter to discovery in August,

1910, was in progress on June 25, 1910, the date

of approval of the Pickett Act, and on July 2, 1910,

the date of a withdrawal order which embraced

this land; and
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5. That discovery was made more than five

years before the bill was filed.

Upon this state of facts it needs no argument or

citation of authority to show that at the date of the fil-

ing of this bill there was vested a title to this land good

as against the appellee by virtue of a perfected location

under the mineral land law if the withdrawal orders of

September 27, 1909, and July 2, 1910, be laid out of

view.

We now propose to show that those orders did not

operate to prevent the vesting of title as aforesaid.

Congress, in the exercise of the plenary power over

the public lands vested in it by the Constitution (133

U. S. 496), passed an Act, commonly known as the

Pickett Act, which was approved June 25, 1910.

This Act conferred upon the president the power to

withdraw public lands in certain cases but subject to

limitations and conditions specified in it. Those limita-

tions and conditions were intended by Congress to pro-

tect the rights of persons in the situation in which appel-

lants were at the eifective date of the Act and particu-

larly against withdrawal orders thereafter issued.

There can be no question about this now. It is settled

judicially by this court and by all others that have been

called upon to pass on the meaning of them.

It has already been shown that the order of Septem-

ber 27, 1909, did not operate to prevent title to this land

by perfected location from vesting in appellant oil com-

panies prior to the filing of the bill; and this for two

sound reasons, viz.

:
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1. By its terms that order excepted this land

as it was held as a **vaHd and existing- claim" ; and
2. On its date Hall and the Chanslor Company

were boon fide occupants and claimants thereof in

diligent prosecution of work leading to a discovery

of oil on it.

But there are other sound reasons why that with-

drawal order did not operate to prevent the vesting of

title by perfected location good as against appellee

which we now state and ask the careful attention of the

court thereto as they have not yet been passed upon.

First: Though the order of withdrawal of Septem-

ber 27, 1909, was valid and in full force and effect on

June 25, 1910, it zvas on that date superseded and dis-

placed by the Act of Congress commonly called the

"Pickett Act." (36 Stats, at L. 847.)

It is elementary that even though the Constitution of

the United States vests supreme and plenary power in

Congress over a given subject matter, still legislation

by states and orders of governmental executives on that

subject are valid and enforcible so long as Congress

does not legislate thereon.

Inaction by Congress vitalizes such state statutes and

executive orders.

It is equally elementary that when Congress does

legislate upon these subjects, state statutes and execu-

tive orders thereon immediately become wholly super-

seded as of that date.

Illustrative: The Constitution of the United States

vests the power of control over interstate commerce in

Congress. (See Sec. 8 of Article I.)
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In Simpson v. Shepard, 230 U. S. 352, 57 L. Ed.

1511, (the Minnesota Rate Case), the court, speaking

of this power, said

:

"The power of Congress to regulate commerce
among the several states is supreme and plenary.

It is 'complete in itself, may be exercised to its

utmost extent, and acknowledges no limitations

other than are prescribed in the Constitution.'

Gibbons v. Ogden, 9 Wheat. 1 ; 6 L. Ed. 23, 27.

Its (Congress') paramount authority always

enables it to intervene at its discretion for the com-

plete and effective government of that which has

been committed to its care, and for this purpose

and to this extent '•' * * to displace local

laws by substituting laws of its own." (Cit-

ing many cases.)

Exercising this power, Congress has frequently dis-

placed local laws or state statutes.

For instance, interstate carriers were subject to the

laws of the various states through which their lines of

railway extended concerning liability for personal in-

jury to employes, until Congress enacted the Federal

Employers' Liability Law (35 Stats, at L. 65); (see

Mondou V. N. Y. etc., R. Co., 223 U. S. 1, 56 L. Ed.

327) ; and for liability fixed by various state statutes

for loss of property being carried interstate, until Con-

gress passed an act on the subject, 35 Stats, at L. 584;

(see Adams Express Co. v. Croninger, 226 U. S. 491).

These cases held that Congress occupied the whole

field.
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The superseding of the various state bankruptcy laws

by the Federal Bankruptcy Act is another familiar illus-

tration on this point.

As the fact that the Constitution vested in Congress

the supreme and plenary power over interstate com-

merce compelled the conclusion by the Supreme Court,

in the cases above cited, to hold that the acts of Con-

gress therein considered displaced and superseded state

laws on the same subjects, so it must be held here that

the fact that the Constitution vests in Congress the

same sort of power over the public lands, compels the

conclusion that Congress, by the Pickett Act, displaced

and superseded the September, 1909, order of with-

drawal, for both relate to the same subject, namely, the

disposition of the oil and gas lands of the United

States.

That the Constitution vests in Congress a power over

the control and disposition of the public lands just as

supreme and plenary as it vests in Congress a power

over the control of interstate commerce, there can be

no doubt. See Sec. 3, Clause 2 of Article IV, U. S.

Constitution, and the case of IVisconsin, etc., R. Co. v.

Price County, 133 U. S. 496, 504, 33 L. Ed. 687, 690.

In the latter case the court said:

"The Constitution vests in Congress the power

to 'dispose of and make all needful rules and regu-

lations respecting the territory and other property

belonging to the United States.' And this implies

the exclusion of all other authority over the prop-

erty which could interfere with this right or ob-

struct its exercise."
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And this has been the unchanged view of the Supreme

Court ever since the leading case of Frisbie v. Whitney,

9 Wall. 187, 19 L. Ed. 668.

In the case of U. S. v. Midzuest Oil Company, 236

U. S. 459, 59 L. Ed. 673, the Sui)reme Court sustained

the validity of the order of withdrawal of September

27, 1909, solely upon the ground that prior to June 25,

1910, (the date of the passage of the Pickett Act) Con-

gress had not acted upon the subject of withdrawals

of public lands. The Supreme Court held that inaction

by Congress upon the subject of withdrawals of the

public lands vitalized the September 27, 1909, with-

drawal order.

The converse of this must be equally true, namely,

that if and when Congress did act upon the subject,

that action displaced and superseded withdrawal orders

made by the president from and after the date of the

action by Congress; that is to say, action by Congress

on the subject of withdrawals of the public land devital-

ized thenceforth prior executive orders of the president

on the same subject.

The foregoing conclusion has especial force in the

case of action by Congress disapproving the action of

the president.

And the withdrawal order of September 27, 1909,

was actually disapproved by Congress when

(a) It refused a special message request of Presi-

dent Taft for approval of his order of Septem-

ber 27, 1909; and,

(b) It legislated upon the subject of withdrawal

orders by the Pickett Act in such terms that
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had the order of September 27, 1909, been is-

sued after the passage of the Act instead of

before, it would never have had any validity

whatever.

Moreover, Congress by the Pickett Act expressly leg-

islated upon the subject of the withdrawal of public

lands by the president. It occupied the whole field. It

discontinued its theretofore existent policy of inaction

and acquiescence. It conferred the power of withdrawal

upon the president, but expressly limited its exercise to

certain specific purposes and classes and required that

each order thereafter issued should expressly state upon

its face the purpose for which it was issued.

The Pickett Act, so far as applicable, reads

:

"Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in

Congress assembled: That the president may at

any time in his discretion, temporarily withdraw

from settlement, location, sale or entry, any public

lands of the United States, including the District

of Alaska, and reserve the same for water-power

sites, irrigation, classification of lands, or other

public purposes to be specified in the orders of

withdrawals, and such withdrawals or reservations

shall remain in force until revoked by him or by an

act of Congress.

Sec. 2. That all lands withdrawn under the pro-

visions of this act shall at all times be open to ex-

ploration, discovery, occupation and purchase under

the mining laws of the United States, insofar as

the same apply to minerals other than coal, oil, gas

and phosphates. '' * *" (36 Stats, at L. 847.)



—116-

After the Pickett Act became a law, an order of

withdrawal, which by its terms disregarded or contra-

vened the limits of that act, would have been wholly

invalid for want of authority.

To state this proposition is to prove it.

This must be equally true of such an order issued

before the Pickett Act became a law, for thereafter such

an order was equally one which disregarded and con-

travened the terms and limitations of that act.

There can be no question but that the order of with-

drawal of September 27, 1909, would have been a void

order had it been issued after the Pickett Act.

This because:

(a) It was an order "in aid of legislation"

—

a pur-

pose or class not specified in the Pickett Act;

and

(b) It expressly inhibited exploration, discovery,

occupation or purchase of the lands in it de-

scribed under the mineral or non-mineral land

laws—the Pickett Act is squarely to the con-

trary.

The order of September 27, 1909, and the Pickett

Act being repugnant, the act must prevail, for Congress,

and not the president, is the source of power.

Second: The sole purpose and object of the order of

withdrawal of September bj, ipop, zvas accomplished

when Congress passed the Pickett Act.

The September, 1909, order was in words as follows

:

"In aid of proposed legislation affecting the use

and disposition of the petroleum deposits on the

public domain, all public lands in the accompanying
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lists are hereby temporarily withdrawn from all

forms of location, settlement, selection, filing, entry

or disposal under the mineral or non-mineral pub-

lic land laws. All locations or claims existing and

valid on this date may proceed to entry in the usual

manner after filing, investigation and examina-

tion."

The portion of the withdrawal order which we have

underscored discloses the purpose and object thereof,

to-wit: In aid of legislation "affecting the use and dis-

position of the petroleum deposits on the public domain."

That the lands were only temporarily withdrawn is

expressly stated in the order.

The natural, usual and ordinary meaning of the lan-

guage employed in the withdrawal order is that when

the legislation referred to was passed by Congress, the

temporary withdrawal order would be at an end.

The Pickett Act was legislation "affecting the use

and disposition of the petroleum deposits on the public

domain."

That act, after conferring the power of withdrawal

in certain cases and for certain purposes upon the

president, expressly states that lands withdrawn con-

taining oil, coal, gas, or phosphates should not there-

after be open to exploration, discovery, occupation or

purchase under the mining laws of the United States;

but it also provides that the rights of a certain class of

bona fide occupants and claimants of oil or gas bearing

lands described and included in a withdrawal order

should not be affected or impaired by the order upon

certain things being made to appear.
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This was certainly legislation "affecting the use and

disposition of the petroleum deposits on the public

domain."

There was, therefore, no longer any necessity for the

withdrawal order. The reason for its coming into ex-

istence having ceased, the order itself ended as of the

date of the act.

That the foregoing conclusion is sound finds conclu-

sive proof in the fact that President Taft, a profound

lawyer, thought it necessary to issue, a week after the

Pickett Act became a law, a new order of withdrawal

of the lands embraced in the September, 1909, order to

preserve their status as withdrawn lands. If the first

was then operative there was no need of the second.

Third: The order of September 2j, iQog, was by

the President of the United States superseded by rea-

son of the fact that on July 2, ipio, these same lands

which zvere withdrazvn by the September, ipop, order

were again withdrawn by an order dated July 2, ipio,—
a nezv and different order for a new and different pur-

pose, and upon new and totally different conditions.

The two orders cannot stand together, for they are

wholly repugnant to each other.

This will appear at once by contrasting the two

orders. This we do in parallel columns below.

Order September, ipog Order July, ipio

1. Purpose: "In aid of 1. Purpose: "For classifi-

legislation." cation."

2. Land withdrawn from 2. Land withdrawn sub-

entry under both min- ject to provisions of
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eral and non-mineral Pickett Act and there-

Iti^vs. fore not withdrawn
from entry under min-

ing laws of United
States so far as the

same apply to minerals

other than coal, oil, gas

and phosphates; or

from entry under home-

stead or desert land en-

try in certain cases.

In all sorts of human affairs, the last act of an indi-

vidual prevails over and supersedes all previous acts

not in accord therewith ; and no good reason can be

suggested why withdrawal orders issued by the Presi-

dent of the United States should be tested by any other

rule.

It is true that in the July 2, 1910, order, the presi-

dent attempted to ratify and continue in force the 1909

order, but this attempt was wholly ineffectual for total

want of authority. The president could not do that

which Congress expressly refused to do, namely, ratify

the 1909 order. Nor could the president ratify an

order which would have been totally void for want of

authority if it had been issued after, instead of before,

the passage of the Pickett Act.

For the foregoing reasons, then, it is clear that title

to this land vested by perfected location long before

this bill was filed so far as the September, 1909, with-

drawal order was concerned.
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This court in effect so held when in the similar case

of Consolidated Mutual Oil Company v. United States,

245 Fed. 521, it said:

"That the appellants were at the time of the pas-

sage of the Act (Pickett Act) in the actual and ex-

clusive possession of the land here in controversy

and in the diligent prosecution of work * * * in

the effort to discover oil thereon, which work re-

sulted in the discovery of oil. * t^ ^ [^i large

quantities, is clearly shown; and that the appel-

lants continued from the date of the passage of

the said Act in diligent prosecution of said work is

undisputed. We therefore regard it as clear that

the appellants also come within the express provi-

sions of the Act of June 25, 1910."

It remains to consider whether the order of July 2,

1910, prevented vesting of such title in appellants Hall

and the Chanslor Company.

That order on its face stated that it was issued

"subject to all the provisions, limitations, excep-

tions and conditions contained in the act of Con-

gress approved June 25, 1910." (Public No. 303.)

One of the "provisions and conditions" of the Pickett

Act was that the rights of a claimant occupying a status

therein specified "at the date of any order of withdrawal

hereafter made" should "not be affected or impaired by

such order."

There can be no doubt on this record that Hall and

the Chanslor Company were "bona fide occupants and

claimants in diligent prosecution of work leading to a

discovery of oil" on the date of the July, 1910, order.

Therefore by the express terms of the Act that order
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did not operate to prevent vesting of title by perfected

location.

Another quotation from the opinion of this court in

the Consolidated Mutual case, siipra, is:

"That the appellants then (the date of the sec-

ond withdrawal order) had in the lands here in

question valuable rights of possession and convey-

ance, which the courts of the country would pro-

tect and enforce, and consequently valid rights, as

has already been shown—rights, too, acquired by

the license, if not by invitation of the government
and in pursuance of which the lessee of this prop-

erty had then already expended more than $20,-

000.00, and which land they had continued dili-

gently to explore and develop at very large addi-

tional expense for years, without objection by the

government or by any third party so far as

appears."

The forceful application of the language of this court

just quoted to the case at bar is apparent when it is

remembered that this record shows that on June 25,

1910, (the date of the approval of the Pickett Act), and

on July 2, 1910, (the date of the withdrawal order

issued under said Act) vastly more than $20,000.00 had

been expended by the Chanslor Company in the prose-

cution of discovery work on this land; and that there-

after that Company and the Recovery Oil Company

together spent over $250,000.00 in the development of

this land for oil prior to the time this suit was started,

without any objection from the United States or any

one representing it, though it had knowledge of what

was going on.

It follows, then, that at the date of the filing of this

bill the appellants were entitled to the possession of this
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land and to its oil content, to the complete exclusion of

any claim thereto in the United States ; and that insofar

as the bill predicates the right to the relief sought there-

by upon the status of Hall and the Chanslor Company

on September 27, 1909, it wholly fails to state a cause

of action.

The latter because whether the defendants were or

were not bona fide occupants and claimants of the land

here involved, engaged in diligent prosecution of work

on September 27, 1909, is whollv immaterial, for all of

this might be in accordance with the fact, and yet, if it

appears that this claimant was on June 25, 1910, (the

date of the Pickett Act), or July 2, 1909, (the date of

the second withdrawal order) such claimant of and so

engaged on said land, its rights to have patent thereto,

by the express provisions of the declaration of Con-

gress in the Pickett Act and of the president in the sec-

ond order was not affected or impaired by any order of

withdrawal.

FOURTH POINT.

The Trial Court Erred in Depriving Appellants of

the Right to Trial by Jury.

Raised by answers (18-20, 45, 46, 53, 54, 66,

68) ; and by Assignments of Error 2 to 16

(379-80).

The basic elements of the bill are

:

Ownership of the land and of the oil content in

appellee at the time of the filing- of the bill; posses-

sion of the land and its mineral content held by
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appellants without right, but under claim of right

based upon a mining location alleged to be void

account of fraud committed in the location; the

withdrawal of the land by appellee on September
27, 1909, while appellants were in possession

thereof though not at that time in diligent prose-

cution of work leading to discovery of oil or gas.

The prayer:

That the title of the appellee to the land and its

oil be adjudged to be in it free of all claims of

appellants.

We say that the foregoing are the basic elements of

the bill, for without proof of them it must be admitted

that the appellee is not entitled either to temporary or

permanent injunction, receivership, accounting or dam-

ages as prayed in the bill.

All these basic elements involve and rotate upon the

question of title to the land and nothing else.

Hence, if there were no other allegations in the bill

there could be no question but that the action would be

one in ejectment brought by a party out of possession

against party in possession to recover possession—an

action at law pure and simple.

In such actions, that the right to trial by jury, if de-

manded, is absolute, there can be no question in view of

the provisions of the Constitution, the Judicial Code,

and the rules of court.

This is shown conclusively by the opinion of this

court in Johnson v. Corson Gold Mining Co., 157 Fed.

145, wherein is set forth an extensive review of the

authorities so holding.
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It follows, then, conclusively, that unless the other

allegations of the bill, upon which is predicated prayer

for injunction, receivership and accounting, operate to

destroy this right to trial by jury it was error for the

trial court to deny the appellants' demand therefor.

That this right was not so destroyed is abundantly

attested by the authorities.

In Smyth v. New Orleans, etc., Co., 141 U. S. 656, 35

L. Ed. 891, the court said:

''The allegations of fraudulent proceedings re-

specting the acquisition of the title does not convert

an action at law into a suit in equity."

This case, as is said by this court in its opinion in

the Corson Gold Mining Company case, supra, "is the

leading case cited in the opinions of manv courts."

The opinion of this court in the Corson Gold Mining

Company case, supra, (157 Fed. 145) and the opinion

of Judge Wellborn in Davidson v. Calkins, 92 Fed. 230,

both contain an elaborate review and an extensive cita-

tion of authorities not only upon the point that the alle-

gations of fraud in this bill do not operate to deprive

the appellants of the right to trial by jury, but also that

the other allegations of this bill relating to trespass in-

serted therein as a basis for equitable relief, do not so

operate.

Reference to those opinions will show that the con-

clusions in each are based upon the citation and quota-

tion from many opinions of the Supreme Court of the

United States.
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As the reasoning in those opinions is so convincing

and reinforced by such abundant authority we adopt

them as our argument herein in the interest of brevity

in this brief.

A short quotation from the opinion of Judge Well-

born is exceedingly apt here.

''In the case at bar the real controversy between

the parties manifestly concerns possessory rights,

and therefore complainants' remedy, whatever it

may be, must rest upon the theory that defendants

are wrongfully in possession, and on this theory

complainants' remedy is an action at law, not a bill

in equity."

In this case the United States in its bill relies upon

the theory of wrongful possession of the land involved

by appellants. The correctness of this theory depends

upon the question of title to the land. If the appellants

have title thereto under the mineral land law, as they

stoutly insist they have in their answers, they were not

wrongfully in possession of it at the time the bill was

filed.

On this question appellants had a constitutional right

to trial by jury. All authorities are unanimous on this

point.

Having thus shown that the court erred in denying

appellants the right to trial by jury it follows, by the

same reasoning and authorities, that the court, sitting

as a court of equity, was wholly without jurisdiction to

try the case.

The cause of action stated in the bill was essentially

a law action pure and simple; and the fact that com-
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bined therewith in the bill was a demand for relief

which could only be afforded by a court of equity no

more operated to give the court jurisdiction as a court

of equity to try the cause than it operated to deprive

the appellants of the right to trial by jury.

FIFTH POINT.

This Record Does Not Justify a Decree for Dam-
ages to Appellee in Any Sum Whatever in Any
View of the Case.

Based upon Assignments of Error 33-6 (384-5)

and 48 (388-9).

In the view of the case that when the bill was filed the

right to possession of the land and to take and sell the

oil therein was vested in appellant oil companies by

virtue of a location made by bona fide locators, and,

perfected by discovery of oil four or more years before,

there can be no question that a decree awarding any

sum in damages would be erroneous and without foun-

dation.

That such is the only view of the case warranted by

the record we have fully and conclusively established.

But even on the view of the case that at the time the

bill was filed and at all times prior the title to the land

and its oil content was vested in the appellee free and

clear of any claim of appellants, it is equally free from

doubt that any award in money damages is erroneous

and not justified by this record.

The correctness of the latter proposition is shown by

these record facts, viz.:
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1. That until appellant oil companies developed

an oil deposit therein (hidden from 2,000 to 3,000

feet below the surface) the land here in dispute

was a worthless piece of desert offered by the

United States for sale at $200—not per acre but

for the whole piece.

2. That at the time this bill was filed said oil

companies had expended the very large sum of

$300,418.88 (260, 366) in permanent and useful

improvements to the land, among which were:

Five producing oil wells, four wells drilled

so nearly to production that but little more
drilling is required to make producers of

them; pumping plants for oil production;

tanks for cleaning and storing the oil; pipe-

lines for water and oil; houses for workmen;
stables and pens for teams; and many other

things necessary to make up a going plant for

oil production and marketing.

3. That this work and expenditure increased

the value of this land an hundred fold even accord-

ing to the bill, and actually much more than that.

4. That all drilling of wells on the land was

done with such great care and skill that no damage

to the oil sands from water infiltration ensued.

5. That the most of this work was done and

expenditure made during the period of time when

the United States, through the Department of the

Interior, was making a special examination of the

field to ascertain what was being done thereon in

the way of oil development and by whom (317-

324).

6. That in the course of that investigation and

while appellant oil companies were doing said work
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First Assistant Secretary of the Interior Pierce

and Commissioner of the General Land Office Tall-

man were personally in the field (321). The ob-

ject of all this activity in investigation "being di-

rected towards ascertaining, as quickly as possible,

information as to what extent the withdrawn lands

were being developed for oil or gas and by whom"
(319).

These investigations were pursuant to spe-

sial instructions of the Secretary of the Inte-

rior himself, an unusual thing in that office

(318).

7. That no objection of any sort was made to

what appellant oil companies were doing until after

the value of this land, for oil was made certain by

the unstinted use of their money, energy and time.

8. That in everything done by said oil compa-

nies they acted under advice of counsel, in the ut-

most honesty and good faith, in the full belief that

they had title, and without any intent to wrong the

United States in any way.

While it may be true (we do not admit that it is) that

all these things do not estop the appellee from claiming

title to the land, still they

"should not be overlooked by a court of equity in

considering the character of defendants' posses-

sion, or the damages which they should be required

to pay,"

as was said by the trial judge in Midway Northern Oil

Co. V. U. S., 232 Fed. 631.

It is now so long and well settled by a unanimity of

all authority as to be axiomatic, that in a suit at law or
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in equity between private citizens, when it appears that

the party plaintiff has with knowledge sat by without

objection and allowed the defendant to spend his money

in the permanent improvement of the property involved

the former will be denied damages in any sum what-

ever.

And no good reason can be given for the refusal to

apply that doctrine here.

Indeed, the trial judge in U. S. v. Midzmy Northern

Oil Company, 232 Fed. 626, following the United

States Supreme Court in Detroit L. Co. v. U. S., 200

U. S. 321, forcibly applied the doctrine when he said:

"Where the sovereign comes into a court of

equity * * * to protect its proprietary interest,

its claims appeal to the conscience of the chancellor

with the same but no greater or less force than

that of a private individual under like circum-

stances, and it is the duty of the court to withhold

relief except upon terms that would do justice to

the citizen or subject (citing cases).

For, as said by Mr. Justice Severens, speaking

for the court in U. S. v. Chandler-Dunbar Water

Co., 152 Fed. 41, when it (the sovereign) 'sues in

equity as a private suitor on a cause of action re-

lating to its property interests, it is held to be

affected by those equities which are recognized as

fundamental in controversies between private par-

ties. And why should this not be so? It derogates

from the dignity and character of the government

to suppose that, formed as it is to secure impartial

justice between individuals, it may, nevertheless, in

the conduct of its own affairs, without regard to

the principles it represents, perpetrate upon its citi-
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zens wrongs which it would promptly condemn if

practiced by one of them upon another'."

Such being the law—and there can be no doubt that

it is—by no process of sound reasoning can an award

to appellee of any sum in damages on this record be

shown to be in ''accord with those equities which are

recognized as fundamental in controversies between

private citizens."

The award of money damages here in the circum-

stances disclosed by this record and epitomized in this

chapter, shocks the sense of justice.

That this great sovereign could delay its demand for

possession of this land until the vast sum of $300,000.00

had been spent, not only to demonstrate the existence of

oil in commercial quantities in the land, but also, to pro-

vide extensive means for extracting and marketing it,

and then take the land, the wells, the plant, and $95,-

000.00 in cash in addition, without any allowance for

outlay for improvements, cannot be made to accord with

"those equities which are recognized as fundamental in

controversies between private parties," or with that

''impartial justice" referred to by Mr. Justice Severens

in the quotation last above.

But, nevertheless, in those identical circumstances,

the decree here appealed from gives appellee the land,

the wells, the plant and $94,899.16 in cash to appellee

without any allowance to appellants for permanent and

useful improvements placed on the land at a cash outlay

of over $300,000.00.

The amount of cash awarded is arrived at by this

equation

:
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"( Market value of oil extracted minus cost of

extracting and marketing) plus (interest at 7%
per annum from date of appointment of receiver)

equals (damage awarded).

This most inequitable equation cannot be justified

upon the ground that the oil companies were willful

trespassers on the land. For this record shows that

these companies made these improvements and spent

the money necessary therefor in good faith, with hon-

est intent, without thought of wrong-doing and under

advice of counsel that they had title to the land (308,

316).

As to this the trial judge, in Midway Northern Oil

Co. V. United States, 232 Fed. 631-2, said:

"At the time of the withdrawal order, or soon

thereafter, the area in the immediate vicinity of

the properties in controversy was being rapidly

developed as oil-producing property. It was, there-

fore, necessary for the claimants, if they were to

protect their rights, if they had any, to take imme-

diate steps to develop the property claimed bv them,

in order to prevent its occupation by others, or the

oil under it from being drawn off and exhausted by

wells on adjoining land. They, thereupon, acting

as prudent and careful men, consulted counsel

learned in the law, and were advised that, since

Congress is vested by the Constitution with power

to dispose of the public land (Article 4. Sec. 3),

and since it had declared by statute that valuable

mineral deposits, including petroleum, in land be-

longing to the United States, are free and open to

exploration and purchase, and the land in which

they are situate to occupation and purchase (R. S.
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Sec. 2319-2329; Act Feb. 11, 1897, c. 216, 29 Stat.

526; Comp. St. 1913, Sec. 4635), the executive was
without authority to suspend the acts of Congress,

or withdraw the lands from the operative effect

thereof, and therefore the withdrawal order was
invalid, and if they proceeded to a discovery of oil,

they would acquire a right to the property and its

contents.

Acting on this advice, honestly and in good faith,

without any intention of wronging the govern-

ment, they developed the properties, expending

large sums of money in so doing, the aggregate in

the six cases in question amounting to more than

$1,000,000. By their labor and expenditures they

have demonstrated the mineral character of the

lands, and increased their market value from $2 or

$3 an acree to $2,000 or $2,500 an acre. What
was before a barren, arid waste is now demon-

strated valuable mining properties, with numerous

oil-producing wells thereon, and that through the

efforts and expenditures of the defendants. The
government agents and officers charged with the

disposition of the public lands knew of the posses-

sion and development of the properties, and made

no objection thereto, and while this does not estop

the government from now asserting title or right

to the possession (Pine River Logging Co. v. U.

S., 186 U. S. 279, 22 Sup. Ct. 920, 46 L. Ed. 1164),

it should not be overlooked by a court of equity in

considering the character of the defendants' pos-

session, or the damages which they should be re-

quired to pay.

It is true the defendants, as laymen, are pre-

sumed to have known the law, and that the with-

drawal order was valid, although many of the lead-

ing members of the California bar, and five of the
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ten federal judges, called upon to consider the

question judicially, apparently did not, and even

the executive himself was in doubt as to his author-

ity to make the order. The maxim that every man
knows the law applies to defendants, but there is a

marked difference between those who recklessly,

or with actual intent to rob others, trespass upon

their property, and those who, acting on the advice

of counsel, trespass by mistake, with no evil pur-

pose, but with an honest belief that they have a

right to do so. *One who acts in good faith, upon

the erroneous advice of reputable counsel upon

questions of legal right concerning which a layman

could hardly have actual knowledge, is not charge-

able with bad faith, or with a willful intent to com-

mit a wrongful act because his counsel was mis-

taken in his view of the law'. U. S. v. Homestake

Min. Co., 117 Fed. 481, 54 C. C A. 303; U. S. v.

St. Anthony R. R. Co., 192 U. S. 524, 24 Sup. Ct.

333, 48 L. Ed. 548; U. S. v. Mullan Fuel Co. (D.

C), 118 Fed. 663."

Nor can it be justified upon the basis of damage done

the land by water infiltration into the oil sands from

careless or unskillful drilling of the wells. There is in

the record no evidence that such was the case. Indeed,

the stipulation of fact that forms the basis of this de-

cree on damages is to the contrary.

And, finally, the equation is squarely contrary to the

one laid down by the trial judge in his opinion in

United States v. Midway Northern Oil Co., 232 Fed.

631-33:

"The defendants were not willful looters of the

public domain, nor reckless trespassers thereon.
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They acted on the advice of reputable counsel, ex-

pended their money and labor in good faith, rely-

ing upon a law of the United States and in the hon-

est belief that they were within their rights. They
were, of course, trespassers, because they were

mistaken, but they should not be mulcted in dam-
ages beyond the actual loss to the government, and

in my opinion this should be measured by the value

of the oil taken and the damages, if any, which

they have caused or permitted to the properties or

their oil contents by the infiltration of water or

otherwise.

The value of the oil taken is to be ascertained by

its market value at the time it was used or dis-

posed of by the defendants, less the cost of ex-

tracting and marketing the same, excluding from

such costs the work of sinking wells, development

or improvement, or in discovering or reaching the

oil. Hall V. Abraham, 44 Or. 481, 7S Pac.'882.

Here the possession was intentional and without

the consent and against the will of the government,

and therefore the defendants should not be permit-

ted to reap a profit from their transaction. U. S.

V. Hammond (D. C), 226 Fed. 849. They should

be allowed, however, to set off against the damages

properly chargeable to them the value of any per-

manent and useful improvements to the property

made by them, such as producing wells, permanent

buildings, and the like, and should be permitted to

remove from the premises all tools, boilers, engines

and other movable machinery or equipment which

they placed thereon during their occupation

thereof."

I
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The equation for fixin.q- dama^s^es there laid down
(and none other satisfies equity), is:

(Market value of oil extracted luinus cost of

extracting and marketing) plus (damage to oil

sands by water infiltration into sands from careless

drilling) equals (damage suffered by United

States) offset by (value of permanent and useful

improvements) equals (amount of recovery for

actual loss by the United States).

This equation here applied results in no loss suffered

by the United States and no allowance as damages in

any sum whatever, as the value of permanent and use-

ful improvements exceeds the sum of all the other

factors.

In the court below appellee took the position that the

value of permanent and useful improvements could be

offset only where it appeared that damage to the oil

sand had been done by negligent or incompetent drill-

ing. And that as no such damage to the sand was here

shown no offset should be allowed.

Manifestly that position rewards the careless or in-

competent driller of the land and penalizes the careful

and competent. In other words, the former is allowed

the money spent destroying the substance of the estate

and the other is not allowed anything for preserving

that substance.

But the trial court seemingly adopted this most as-

tonishing rule as being in accord with justice, equity

and good conscience.

Of course, therein was highly prejudicial error.

Finally, on this subject we sumbit that the rule laid

down in the Midway Northern case, supra, that the
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wronj^-doer should not be permitted to make a profit

applies to appellee here in all its force and dimensions.

This because by failure to make objection to the use of

the land by appellants for four years after the doings on

the land by them had been reported (319) made appel-

lee a wrong-doer as to these oil companies. And to

allow damages without offset for improvements is to

allow a wrong-doer profit. In this case the profit is

more than a quarter of a million dollars.

And finally, not to allow such offset is to disregard

totally a statute of the State of California, entitled:

''When value of improvements can be allowed as a set

off," which reads

:

*'When damages are claimed for withholding the

property recovered, upon which permanent im-

provements have been made by a defendant, or

those under whom he claims, holding under color

of title adversely to the claim of the plaintiff, in

good faith, the value of such improvements must be

allowed as a set-off against such damages."

Code of Civil Procedure, Sec. 741.

The rule of the state statute on damages recoverable

has always been followed by the Federal Court. Illus-

trative of this are all the cases cited in appellee's brief

on cross appeal.

As TO INTEREST.

It being error for the trial court to award any sum

in damages, the awarding of interest sums was likewise

error.

But even did this record justify an award of damages

it was error to allow interest thereon.
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In the consideration of the question as to whether

interest on the net vakie of the oil taken from these

lands by appellant oil companies is recoverable as part

of the damages, no difficulty in applying the proper rule,

fully established by the authorities, will be encountered

by keeping in mind that the decisions upon the subject

of interest in tort cases are divided into three classes,

namely

:

1. Those cases where damages were sought as

for conversion of personal property;

2. Cases arising in states wherein existed a

statute specifically allowing interest; and

3. Cases arising in states in which no statute

existed allowing interest.

In the first class fall all of the cases cited by counsel

for appellee in their brief in support of the cross-appeal.

This is apparent from counsels' own analysis of these

cases.

On page 4 of their brief they cite the case of United

States v. Hammond, 226 Fed 849, and say that in that

case

"attention was called to the fact that at the time

the conversions took place there was no statute

existing in Montana, where they took place, pro-

viding for the recovery of interest in such cases."

On page 5 of their brief they cite Montana M. Co. v.

St. Louis M. & M. Co., 183 Fed. 51, and analyze it as

an action brought for "damages for wrongful conver-

sion."

On page 7 of their brief they quote section 3336 of

the Civil Code of this state, entitled "Conversion of Per-

sonal Property."
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In view of the fact that on page 3 of their said brief

counsel for appellee correctly say:

"This suit is in equity and is not an action at law

for conversion/'

it needs no argument to show that the authorities which

they cite in support of their contention that interest

should be allowed in this case are wholly inapplicable.

The whole argument of counsel for appellee in said

brief is based upon the premise that because there is in

California a statute allowing interest on damages, the

trial court did not err in acting accordingly, except, ac-

cording to their contention, in so far as he refused to

allow interest from the various dates of extraction of

oil from these lands.

The premise is false, so far as cases of this sort are

concerned.

This is a suit to recover possession of real property

together with damages for its wrongful occupation and

use. In such cases the law of damages in California is

set forth in section 3335 of the Civil Code, which reads:

"Wrongful Occupation of Real Property.

The detriment caused by wrongful occupation of

real property in cases not embraced in sections

thirty-three hundred and thirty-five (wilful hold-

ing over), thirty-three hundred and forty-four

(treble rent for failure to quit), thirty-three hun-

dred and forty-five (treble rent for wilful holding-

over) and section eleven hundred and seventy-four

of the Code of Civil Procedure (unlawful detainer

actions) is deemed to be the value of the use of the

property for the time of such occupation, not ex-

ceeding five years preceding the commencement of

the action or proceeding to enforce the right to

damages, and the costs, if any, of recovering the

possession."



^139-

It will be noted that in defining the elements of dam-

age this section omits all reference to interest. The

latter must be held, therefore, to be excluded, upon the

familiar principle that the expression of one thing in a

statute excludes every other thing.

As in the adjudicated cases interest was allowed as a

matter of right only because the statute of the state in

which the cause of action arose provided that it should

be allowed in the particular form of action under con-

sideration, the converse of this is true, namely, that

interest is not allowable if in such state it is not speci-

fied as an item of recovery in the statute defining the

measure of damages applicable to the form of action in

which the question arises.

SIXTH POINT.

The Court Erred in Not Awarding Appellant Oil

Companies a Sum of Money Equal to the Dif-

ference Between the Net Value of the Oil

Extracted From the Land and the Amount

Expended by Them in Permanent and Useful

Improvements Thereon, and for the Value of

the Use of Tools, Machinery and Appliances

Employed by the Producers and Receiver in

Marketing the Oil.

Based on Assignments of Error 35 (384), 48

(388-9) and 49 (389).

In what we shall have to say in support of the fore-

going proposition we assume, for the sake of argument

only, that upon the facts disclosed by this record appel-
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lee is entitled to recover possession of the land involved.

But we do not wish to be understood as intimating in

the slightest degree that we have any doubt whatever

that the assumption does the utmost violence to the rec-

ord. Nor do we wish to be understood as receding in

the slightest from our confident position that upon this

record appellee has no right whatever to the land or its

mineral content, or any part of it.

We present this point solely to the end that all pos-

sible questions in the case will be fully discussed herein.

At the outset we take appellee's own definition of the

form of this action ; but, again, only for the purpose of

the argument.

According to that definition this is not an action at

law, but a suit in equity concerning property alleged to

belong to the United States and its claim to proprietary

rights therein.

In such case the rules of right and wrong as between

man and man apply in all of their force and efifect even

though the United States—the sovereign—is the suitor.

This we have already established by citation of

abundant authority with pertinent quotations from

each.

Assuming that this proceeding is one wherein a pri-

vate citizen is plaintiff and a private citizen is defend-

ant, it is impossible to reconcile the decree herein with

''those equities which are recognized as fundamental in

controversies between private parties'' (Mr. Justice

Severens in United States v. Chandler-Dunbar Water

Company, 152 Fed. 41).
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It is impossible to perceive wherein equity and

good conscience allows the citizen party plaintiff to

walk away with a quarter of a million dollars worth of

permanent and useful improvements in view of the fact

that while these were being made he had full knowledge

thereof through a series of years—not days or weeks,

but years—and neither made objection thereto or ad-

vised the builder of these improvements of the fact that

he had or would make any sort of claim of title to the

land. No good reason based upon fundamental equit-

able principles has been in the course of this case, or can

be, advanced to justify any such result. Certainly, it

this is a rule as between man and man, it is likewise the

rule as between the sovereign and the citizen. This we

have herein, in other chapters of this brief, conclusively

shown.

It appears from this record that the value of the per-

manent and useful improvements exceeded the net value

of the oil extracted by many thousands of dollars; that

the appellee, during the period of four years before the

filing of this bill, had full knowledge of the fact that

these permanent and useful improvements were being

placed upon the land at the expense of these appellant

oil companies; that no objection thereto was made; that

appellee gave said oil companies no intimation during

that time that it would assert title to the land ; and that

the receiver for many months operated a part of this

land with tools and appliances belonging to the Recov-

ery Oil Company.

For the foregoing considerations it was error for the

trial court to refuse to award money judgment in favor
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of these appellant oil companies as in the heading hereof

stated.

SEVENTH POINT.

Appellant Oil Companies Were Purchasers in Good

Faith for Value Without Notice From Hall, the

Holder of a Title to This Property Apparently

Valid and as to Which There Were No Circum-

stances Disclosed to Cast Suspicion Upon That

Title; Hence, From That Point of View Are

Entitled to Protection of the Court.

The argument in support of this proposition is neces-

sarily based upon the assumption that the fraud charged

in the bill in the making of the location has been proven

for otherwise the doctrine of bona fide purchaser with-

out notice for value has no application.

In making the point stated in the heading hereof and

an argument in support of it, we do not wish to be

understood as having any doubt whatever about the

validity of that location and the total failure of proof

on the part of the government of the fraud charged

against it.

We consider the point herein solely to afford an addi-

tional sound reason for reversal of the decree appealed

from even on said assumption.

There is not the slightest doubt—it must be taken as

conceded—that these defendants purchased from Hall

in good faith, for a very substantial value, and with-

out notice of the fraud charged. No contention to the

contrary, so far forth as the matter of fact, will be
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made. The attitude of the Chanslor-Canfield Company,
and its outlay, in the transaction with Hall, is not

questioned. Nor is any question made, nor could any

question be made, as to the attitude of ,c:ood faith on the

part of the Recovery Oil Company, represented by Mr.

Cameron, the absence of notice of any infirmity of title,

as well in its case as in tlie case of the Chanslor-Canfield

Company, and the payment by the Recovery Oil Com-

pany of $203,000 as the purchase price of the south half

of section 25 (308-9).

But the point may be sug:gested that they did not buy

the legal title, that their title is not a legal title, that

Hall conveyed an equitable interest only, and that the

legal title of the government, with an equity arising out

of the alleged invalidity of the location, is paramount

to our equity arising out of a purchase in good faith for

value and without notice of the alleged equity of the

government.

This point is met and disposed of by the decision of

the Supreme Court of the United States in United

States v. Detroit Lumber Company, 200 U. S. 322.

What were the facts, and what was the holding?

The Martin Alexander Lumber Company owned and

operated a saw-mill plant in the vicinity of some public

lands on which there was standing timber. Certain em-

ployes of the company made entries, timber entries, of

the land, under the timber act of June 3, 1878—44 en-

tries in all. It was claimed by the government that the

purchase money for these entries had been advanced by

the company "under contracts with the entrymen that

after the entries they should convey to it all -the stand-
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ing timber thereon." The fact was that the company

did advance this money; it was found, as a fact, in the

Circuit Court of Appeals, that there was a pre-concert

between the company and the entrymen, for the subse-

quent conveyance to the company of the standing tim-

ber. And, as matter of fact, the entrymen did actually

convey the standing timber to the company.

Thereafter, the Martin Alexander Company sold out

its plant and assets to the Detroit Lumber Company, in-

cluding this same standing timber. The Detroit Lum-

ber Company, like the defendants in this case, was a

purchaser in good faith, for value, and without notice.

The government sued to recover from the Detroit Lum-

ber Company the value of the standing timber, which it

had meantime cut and used.

As has been said, there were 44 entries. Twenty-

seven of these entries went to patent in the names of

the entrymen, and after the purchase from the Martin

Alexander Company, the Detroit company obtained

deeds from the patentees of these 27 tracts. That left

17 tracts to be accounted for. Those 17 tracts had not

gone to patent. The entrymen had conveyed only the

equity to the Martin Alexander Company—the legal

title at all times outstanding in the government—and

that equity the Martin Alexander Company, in its turn,

conveyed to the Detroit Lumber Company, and that was

all the Detroit Lumber Company had. The Supreme

Court held, of course, that as to the 27 patented tracts,

the Detroit Lumber Company held both the legal title

and, as well, the equity of a bona fide purchaser. That

legal title, with that equity, was superior to the equity
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of the government arising out of the fraudulent pre-

concert accompanying the original locations. But as to

the 17 unpatented tracts, the case was not the same.

As to those tracts the Detroit Lumber Company did not

have the legal title—it was in the government; all that

the Detroit Company had was an equity. The govern-

ment demanded from the Detroit Company the value of

the standing timber of which it had stripped these 17

tracts; and the question was, whether the equity of the

Detroit Company as a bona fide purchaser, in the ab-

sence of the legal title, was paramount to the equity of

the government, springing from the circumstances of

the location when the legal title still and always was in

the government.

Mr. Justice Brewer, writing the opinion, states at

page 331 the contention of the government, quoted from

its brief:

"We claim that the law, as laid down in Hawley

V. Diller, that one who takes title before the issu-

ance of patent, cannot claim to be a bona fide pur-

chaser, made it the duty of the Detroit Company to

make the most searching inquiry, at least as to all

of the timber contracts except the thirteen for

which patents to the land had issued."

We pause here to explain this reference by counsel

for the government to 13 patents, when, as we said

above, 27 tracts had been patented. The fact is, as

shown at page 323 of the citation, that 13 of the tracts

had been patented prior to January 14, 1901. the date

of the purchase by the Detroit Company; but the re-

maining 17, out of the 27, were also patented, later it
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is true, but prior to May 9, 1901. Mr. Justice Brewer,

having thus stated the contention of the government,

goes on to say

:

"We do not understand the law to be as stated,

or that one who enters into an ordinary and rea-

sonable contract for the purchase of property from

another, is bound to presume that the vendor is a

wrong-doer and that, therefore, he must make a

searching inquiry as to the vaHdity of his claim to

the property. The rule of law in respect to pur-

chases of land or timber is the same as that which

obtains in other commercial transactions, and such

a rule as is claimed by counsel would shake the

foundation of commercial business. No one is

bound to assume that the party with whom he deals

is a wrong-doer, and if he presents property the

title to which is apparently valid, and there are no

circumstances disclosed which casts suspicion upon

the title, he may rightfully deal with him, and, pay-

ing full value for the same, acquire the rights of a

purchaser in good faith. Jones v. Simpson, 116 U.

S. 609, 615. He is not bound to make a searching

examination of all the account books of the vendor,

nor to hunt for something to cast a suspicion upon

the integrity of the title."

And again (p. 333)

:

"A chancellor will not be astute to charge a con-

structive trust upon one who has acted honestly

and paid a full and fair consideration without no-

tice or knowledge. On this point we need only

refer to Sugden on Vendors, p. 622, where he says

:

*In Ware v. Lord Egmont, the Lord Chancellor

Cranworth expressed his entire concurrence in

what, on many occasions of late years, had fallen
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from judges of great eminence on the subject of

constructive notice, namely, that it was highly in-

expedient for courts of equity to extend the doc-

trine. When a person has not actual notice, he

ought not to be treated as if he had notice, unless

the circumstances are such as enable the court to

say not only that he might have acquired, but also

that he ought to have acquired it but for his gross

negligence in the conduct of the business in ques-

tion. The (juestion, then, when it is sought to af-

fect a purchaser with constructive notice, is not

whether he had the means of obtaining and might,

by prudent caution, have obtained the knowledge in

question, but whether, not obtaining was an act of

gross or culpable negligence.'

"And again, in Townsend v. Little, 109 U. S.

504, 511 : 'Constructive notice is defined to be in its

nature no more than evidence of notice, the pre-

sumption of which is so violent that the court will

not even allow of its being controverted. Plumb v.

Fluitt, 2 Anst. 432 ; Kennedy v. Green, 3 My. & K.

(399 * * * ^s said by Strong, J., in Meehan v.

Williams, 48 Penn. State, 238, what makes inquiry

a duty is such a visible state of things as is incon-

sistent with a perfect right in him who proposes to

sell. See also Holmes v. Stout, 3 Green Ch. 492;

McMechan v. Griffing, 3 Pick. 149; Harwick v.

Thompson, 9 Alabama, 409.'
"

''In the light of these authorities we see nothing

which casts any imputation on the conduct of the

Detroit Company, or that tends to show that it was

not a purchaser in absolute good faith. Now, what

is the law controlling under these circumstances?

Much reliance is placed by the government on

Hawley v. Diller, 178 U. S. 476, which, affirming
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prior cases, holds that an entryman under the tim-

ber act acquires only an equity, and that a pur-

chaser from him cannot be regarded as a bona fide

purchaser within the meaning of the act."

Having said so much, Mr. Justice Brewer proceeds

to consider >vhat the law is, taking up first the 27

patented tracts, and next the 17 unpatented tracts.

As to the 27 patented tracts, he says

:

''But the Detroit Company purchased 27 tracts

after the issue of the patents therefor. And in

making these purchases it dealt, not with the Mar-
tin Alexander Company, but directly with the pat-

entees. While the amounts paid were small, yet, as

counsel for the government admit in their brief

that the land without the timber is of no value,

there can be no suggestion of inadequacy of price.

As also it had no knowledge or suspicion of wrong

in the titles, it is, as to these tracts, strictly and

technically within the language of the act, a bona

fide purchaser. If it be contended that, by virtue

of the contracts for the sale of timber it had ac-

quired some interest in the land prior to the issue

of patents, it is sufficient to say that by the doctrine

of relation, the patents when issued became opera-

tive as of the date of the entry. It is true that this

doctrine is but a fiction of law, but it is a fiction

resorted to whenever justice requires. It is that

principle by which an act done at one time is con-

sidered to have been done at some antecedent time.

It is a doctrine of frequent application, designed to

promote justice. Thus, a sheriff's deed takes eft'ect

not of its date but of the time when the lien of the

judgment attached. The ordinary railroad land

grants have been grants in present i, and under
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them the title has been adjudged to pass, not at

the completion of the road, but at the date of the

grant. (Citing cases.) A patent from the United

States operates to transfer the title, not merely

from the date of the patent, but from the inception

of the equitable right upon which it is based. Shep-

ley V. Cowan, 91 U. S. 330. Indeed, this is gener-

ally true in case of the merging of an equitable

right into a legal title. Although the patents in

this case were not issued until after the sales of the

timber, yet when issued they became operative as

of the date of the original entries. This doctrine

has frequently been recognized by this and other

courts. (Landes v. Brant, 10 How. 348; Simmons

V. Wagner, 101 U. S. 260, and other cases.) In

the first of these cases it was said, p. 372:
'* 'To protect purchasers, the rule applies that

where there are divers acts concurrent to make a

conveyance, estate, or other thing, the original act

shall be preferred, and to this the other acts shall

have relation, as stated in Viner's Abr., Tit. Rela-

tion, 290. Cruise on Real Property, Vol. V, pp.

510, 511, lays down the doctrine with great dis-

tinction. He says: "There is no rule better

founded in law, reason, and convenience than this,

that all the several parts and ceremonies necessary

to complete a conveyance shall be taken together as

one act, and operate from the substantial part by

relation." Applying the doctrine of relation and

taking all the several parts and ceremonies neces-

sary to complete the title together, as one act, then

the confirmation of 1811 and the patent of 1845

must be taken to relate to the first act, that of filing

the claim in 1805.'

"In Simmons v. Wagner, p. 261, (Mr. Justice

Brewer continues) 'where the right to a patent has
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once become vested in a purchaser of public lands,

it is equivalent, so far as the government is con-

cerned, to a patent already issued. The execution

and delivery of the patent, after the right to it has

become complete, are the mere ministerial acts of

the officers charged with that duty. Barney v.

Golph, 97 U. S. 652.

"See, also, U. S. v. Freyberg, 32 Fed. 195, a case

in the Circuit Court for the Eastern District of

Wisconsin, in which it was held by Judge Dyer

that an action brought by the government to re-

cover for timber cut from land, which had been

entered as a homestead, but the full equitable title

of which had not then passed to the entrymen,

either by the required occupation of the premises

or by a commuting of the homestead to a pre-emp-

tion entry—an action maintainable at the time it

was commenced—was defeated by the issue of the

final receiver's receipt and the consequent perfec-

tion of a full equitable title."

Mr. Justice Brewer now takes up the argument for

the Government:

''Counsel for the Government deny the applica-

tion of this principle in the present case, on the

ground, first, that it gives vitality and validity to

a wrongful acquisition of title from the Govern-

ment. They say that equity is never founded on

a wrong, and that, because the entries were wrong-

ful, the doctrine of relation will not be applied.

But this is a clear misunderstanding of the pur-

pose and scope of the doctrine of relation. If the

original entries were rightful, there is no need of

its application, for the patents would pass perfect

titles. The equity is founded on the rightful con-
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diict of the purchaser, and not on the wrongful
conduct of the entryman. It upholds the purchaser

in his honest purchase, notwithstanding the wrong-
ful character of the entries. This is akin to the

ordinary rule in respect to a boiw fide purchase.

Equity sustains the title in spite of the fact that

his grantor may have wrongfully obtained it, and
upholds it because of his rightful conduct."

Mr. Justice Brewer next deals with Hawley v. Diller:

"Counsel also say that the question is settled by

the decision in Hawley v. Diller, supra, relying

upon the second paragraph in the headnotes,"

which Mr. Justice Brewer quotes as follows:

"An entryman under this Art acquires only an

equity, and a purchaser from him cannot be re-

garded as a bona fide purchaser within the mean-

ing of the Act of Congress, unless he becomes such

after the Government, by issuing a patent, has

parted with the legal title." Mr. Justice Brewer

continues

:

"There are two or three answers to this conten-

tion. In the first place, the head-note is not the

work of the court, nor does it state its decision

—

though a different rule, it is true, is prescribed by

Statute in some states. It is simply the work of

the reporter, gives his understanding of the deci-

sion, and is prepared for the convenience of the

profession in the examination of the report. In

the second place, if the patent referred to in that

head-note is a patent issued upon a wrongful entry,

no such fact appeared in the case, because no pat-

ent was issued upon the entry charged to have been

wrongful, but after that entry had been cancelled,

a patent was issued to Diller on a new entry. If

it refers to some other patent than one issued
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upon a wroni^ful entry, it has no pertinency, for

the doctrine of relation never carries a patent back

to the date of any other entry than that upon which
it is issued. And finally, the head-note is a mis-

interpretation of the scope of the decision."

Mr. Justice Brewer now goes to the 17 unpatented

tracts

:

"With reference to the other tracts, and the

denial of any relief, by accounting or otherwise,

against the Detroit Company, it is contended that,

as prior to the issue of the patent the Land De-
partment could have set aside the entries on ac-

count of the fraudulent contracts, the courts will

now grant the same relief; and, further, that in-

asmuch as the patents are by this decree can-

celled and the title restored to the Government,

the Detroit Company must be regarded as a

wrong-doer in respect to the timber which it took

from the land prior to the decree, and an ac-

counting should have been ordered. But this

ignores the fact that the Detroit Company acted

in good faith and purchased the timber from those

having an apparently perfect title thereto."

And so, in the case at bar, the Recovery Oil Company

had before it an apparently regular location, and, as

well, an actual discovery of oil, made on this quarter

section by the Chanslor-Canfield Company, under its

contract with Hall, and inuring to the benefit of the

entire c^uarter section. (Merced Oil Co. v. Patterson,

162 Cal. 363). This discovery was made many months

before December 21, 1910, which was the date of the

deed from Hall to Mr. Cameron. An apparently valid
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location, followed by a discovery of mineral, completed

the full equitable rip^ht to the patent; and "where the

right to a patent has once become vested in a pur-

chaser of public lands, it is equivalent, so far as the

Government is concerned, to a patent actually issued."

(Detroit Lumber Company case, supra, pp. 335-6.)

Upon the face of the situation, as it presented itself

to Mr. Cameron on December 21, 1910, when he pur-

chased for the Recovery Oil Company, that company,

as a bona fide purchaser, was absolutely entitled to

apply for and receive the patent.

Mr. Justice Brewer, recurring to the Detroit Lum-

ber case, proceeds to remark upon the Receiver's re-

ceipt, and to point out that it is the patent which passes

the legal title, and that, until patent issue, the legal title

remains with the Government, subject to investigation

and determination by the Land Department. The

Receiver's receipt is no bar to such investigation, and

upon investigation had, the Land Department may

cancel the receipt, provided always that it may not

act arbitrarily, and if so it should, the holder of the

equitable right "may protect that equity when sued

by the Government." Mr. Justice Brewer then uses

this language, which is determinative of the case now

at bar:

"It is sometimes said that a legal title with an

equity is paramount to an equity alone; but this

is not strictly true unless the equities are equal,

for sometimes a superior equity may be adjudged

paramount to a legal title and an inferior equity.

Garland v. Wynn, 20 How. 6; Lytle v. Arkansas,
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22 Ho-w. 193; Lindsey v. Hawes, 2 Black 554;

Wirth V. Branson, 98 U. S. 118; 2 Pomeroy's Eq.

Jur. Sec. 678, and following. But we need not

stop to inquire what rights the Detroit Company
will have after a patent has issued. It is enough

now to hold that it can defend its equities against

the suit of the Government."

Mr. Justice Brewer adds

:

"It is a mistake to suppose that for- the deter-

mination of equities and equitable rights we must

look only to the statutes of Congress. The prin-

ciples of equity exist independently of, and anterior

to, all congressional legislation, and the statutes

are either anunuciations of those principles, or

limitations upon their application in particular

cases. In passing upon transactions between the

Government and its vendees, we must bear in mind

the general principles of equity, and determine

rights upon those principles except as they are

limited by special statutory provisions. And
clearly upon those principles, a party purchasing

an equitable right is entitled to be protected in

his purchase so far as it can be done without

trespassing upon the rights of other parties. The

statute provides that if an entry is wrongfully

made, it may, prior to patent, be set aside by the

Land Department, the entryman forfeiting the

money which he has paid. (We interject, at this

point, to say that the jurisdiction of the Land

Department to investigate and determine as to the

status of public lands is not controlled or excluded

by the circumstance that no application for patent

is pending; Lane v. Cameron, 46 L. D. 195.) In

other words, by the action of the Department the

equitable title is cancelled and restored to the
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Government. It then has both the full title to

the land and the money which has been paid for

it, and this is the penalty which is imposed for

the wrongful entry. Certainly, when the Govern-
ment retains the full price which it has placed

upon the land, and also recovers the land itself,

it is abundantly compensated for any wrong which

has been attempted by the entryman. And a i)arty

who deals with such entryman—relying upon the

evidences of his entry, which are in all respects in

form good and sufficient, and are an acknowledg-

ment by the Government officials of a rightful

entry—is justly entitled to the consideration of a

court of equity. In this case, finding the entry-

man holding- apparently valid equitable titles to

the lands, it entered into contracts with them for

the purchase of the timber. It cut and removed

the timber, all in good faith. It is equitable that,

having thus acted in good faith, it should not be

held to account for the timber which it has already

paid for and cut and removed in reliance upon

these contracts."

The case of U. S. v. Kennedy, 206 Fed. 47, is not

controlling. In the first place, it cannot be assumed,

as being the decision of an inferior court, to overrule,

and it does not in fact overrule the position taken and

expounded by the Supreme Court of the United States

in the Detroit Lumber case. In the next place, it was

the case of a purchase made from an entryman, where

the entry itself, in the due course and exercise of the

special jurisdiction of the Land Department, had been

cancelled. The Land Department, as pointed out by

Mr. Justice Brewer in one of the passages quoted by
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ns from the Detroit Lumber case, has the jurisdiction

to investigate and determine the vaHdity of the entry,

and to cancel the same—always proceeding with due

regard to the rights of all concerned, and never can-

celling an entry arbitrarily. There is no cancelled

entry in the case at bar, nor has the Land Department

challenged, investigated, or determined the validity of

the location in question.

EIGHTH POINT.

Appellee's Long Delay in Asserting Claim to This

Land, With Knowledge of Its Occupation and

Use and of the Very Great Expenditures in Its

Improvement, Constitutes Laches and Estoppel

Which Bar Any Relief Sought by This Suit.

Based on Answers (20-6, 33, 46, 50, 61-2) and

Assignments of Error 46 (388).

George T. Cameron, acting as the representative of

the Recovery Oil Company went upon the land here

involved in the fall of 1910 and made an examination

thereof (310). He found on it a well which was

being pumped and producing 25 or 30 barrels of oil

a day; that on the land immediately adjoining it were

other producing wells, and that the latter land had

been pretty thoroughly developed as oil territory (310).

He testified that the Recovery Company began this

work upon the property immediately on its organization

in December, 1910, and prosecuted that work diligently

until it had erected on the land a full camp, consisting
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of bunk house, superintendent's house, mess house,

boiler house and warehouse; a spur railway track to

and upon the property, a large reservoir, oil tanks,

cleaning- tanks, bunk houses and boilers, and drilled

four oil wells thereon (311). That beginning in De-

cember, 1910. down to and including the month of

December, 1915, the company continuously occupied

the property and carried on the work thereon above

mentioned without stop; that there was no one else

in possession of the land except the Chanslor Company

(311); that between December, 1910, and December,

1915, the Recovery Company spent in the work above

mentioned in the neighborhood of $200,000.00 (312);

that it paid Hall for the property "something over

$200,000.00" (309); that during the time that this

money was being expended and this work was being

done there was no objection made or intimated by any

person connected in any capacity with the appellee to

the possession, occupation and use of the land and its

oil product prior to the commencement of this suit

(312) ; that he believed during all this period of de-

velopment work and outlay that the Recovery Company

(of which he was the president from its organization)

had an unquestioned right to the property and that

these expenditures were made and this work done

upon an honest belief that the title thereto was in the

company and in full reliance thereon (314); that but

for such belief the large sums of money above men-

tioned would not have been expended (314); that

aside from the filing of the bill in this suit there never

was any adverse claim made to the land or any part
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thereof by anyone (314); that at all times from De-

cember, 1910, the books, records and papers of the

Recovery Company were open to the inspection of

the Government or any of its agents (315).

This is the testimony of Mr. Cameron. It is un-

contradicted, and it appeals to the sense of justice and

equity as between man and man. It is followed and

supplemented by the testimony of Gratz W. Helm,

formerly chief of the Sixth Field Division of the

United States General Land Office, with headquarters

at Los Angeles, California. Mr. Helm testifies:

"I came to California in 1907, under detail. I

was at that time a member of the Board of

Appeals of the Interior Department. I was after-

wards appointed as inspector of land offices: and

later as special agent—with headquarters in Los

Angeles—working under direct instructions from

the (317) Commissioner of the General Land

Office, and not assigned to any division. I was

chief of field division for five years, from July 1st,

1910, to July 1st, 1915.

"I was directed by the Secretary of the Interior

in ipio, to cause investigations to be made of the

physical conditions snrroimding the lands zvithin

the then withdraum area in California, and I em-

ployed assistants in that work. Mr. Hayworth

was at that time a special agent of the General

Land Office, and assigned to my division. He was

later chief of the San Francisco field division,

which embraces all California, and has since died"

(318).

It thus appears that in 1910, Mr. Helm was directed

by the Secretary of the Interior himself to investigate
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the physical conditions surrounding the lands within

the then withdrawn area in California, and this in-

cluded the very land in controversy, upon which, as

appears from the testimony of Mr. Cameron already

quoted, and from other testimony in the record, wells

were being actually drilled during the progress of

the governmental investigation. Mr. Helm testifies

that,

"commencing about September or the first part

of October, 1910, I made my first field examina-

tion, and I completed it in February, 1911'' (318).

It was during this very period that the Recovery Oil

Company, after paying $200,000 for the property, was

engaged in laying out another $200,000, and Mr. Helm

could not but have observed that the drilling was going

on. He says, further:

*'I learned in 1910, while in office, some of the

facts regarding the development of some land in

the Midwav field, partly by a personal examina-

tion, but chiefly through reports from my agents.

"In 1911, I observed that drilling was going on,

and saw that some operators were drilling" (318).

Inasmuch as Mr. Helm was personally directed by

the Interior Department to investigate specifically the

conditions on these lands, and actually did so, it is a

fair inference that he reported the information ob-

tained to the Department itself—in which event no

question would arise of any laches or neglect by which

the Department was prevented from knowing the

facts. And Mr. Helm gives this further testimony:
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"The results of the investigation made were re-

ported to the Interior Department, and so far as I

know, a full report of all information obtained

by my agents and myself respecting the lands ex-

amined, was made. Said report contains data as

to the physical conditions existing upon each quar-

ter section of the land examined, with particular

respect to improvements found thereon, oil drilling-

operations, and occupancy of the land by any per-

son or persons for any purpose whatsoever, and

also such information as could be obtained bv in-

Cjuiry on the ground as to who was claiming said

quarter sections, and as to when oil development

work was begun thereon.

"No efifort was made at that time to obtain a

detailed and accurate history of development

work

—

our main effort being directed toward

ascertaining, as quickly as possible, information

as to zvhat extent the zvithdrazvn lands examined

were being developed for oil or gas, and by luhom.

"That report was made in February and March,

1911r
"Operations were being conducted openly. A

sort of continuing investigation of the zvhole field,

embracing withdrawn lands north of the S. B. B.

& M., was made under my supervision until sotne

time in 1912, and after that time was continued

under the supervision of myself as to lands south

of the M. D. M. only; investigations as to lands

north of the M. D. M. thereafter being under the

supervision of the chief of the Second Field Divi-

sion" (319).

"We did not warn any of the operators on any

of said lands that the Government would not

recognize their rights. Our instructions zvere to
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keep our reports confidential. I did not consider

that I had any authority to warn any operator or

to enforce any warning^" (319-20).

He adds that on several occasions he was asked by

the Standard Oil Company to indicate what land the

department considered the holding of to be invalid,

as in such event the company would not purchase the

oil; but he refused to give the information. This

occurred as early as in summer of 1912 (320). He

says, also, that the notices filed of record in Kern

county, California, that contracts had been entered

into for the purchase of oil, came to his attention and

were reported by him to Washington (320). *'As a

matter of fact," he says, '*my reports embraced all

matters of record affecting the lands under investiga-

tion (321).

Mr. Helm testified not only that his instructions

came from the department in Washington, and that he

reported to the department, but more than that, the

department itself represented by its executive heads,

actually went over the ground with him, in the course

of the inspections that he made. He says:

"In inspections that I made in California 1 had

various of my superiors in the Land Office with

me. Mr. Pierce, zvlio zvas then the first assistant

secretary, zvas over the Held in January, 1911. I

showed him the physical conditions, also Mr.

Eddy, also Mr. Townsend;—also the present com-

missioner of the General Land Office, Mr. Tal-

man,—that, however, was after 1913. I had no

instructions to serve any warning or any notice
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on any operators whom I found drilling in the

Midway field.

**The first instructions that I had directing an

investigation of the oil lands, came in a telegram

from the secretary of the interior about the first

part of September, 1910 (321). In every case, in

the course of our investigations in 1910-1911, we
asked the operator when the drilling had com-

menced.

''The reports which we made, commencing some

time in September, 1910, and ending in February,

1911, covered and described the conditions obtain-

ing upon all the lands investigated during the

period of time covered by my operations and in-

vestigations. As chief of the Field Division, in

connection with these lands I took up with my
superiors the matter of what, if any, action

should be taken by me with reference to notifying

parties on the land of the Government's attitude

with regard thereto, or whether the Government

had any attitude with regard thereto (321). With
reference to advising the people as to whether the

Government took any position or attitude with

reference to their being upon these lands, I was

directed not to advise them anything, not to ad-

vise them in any way. It is a fact that neither I

nor any other person to my knowledge in the

Government's service, gave any notice or warning

of any description to any of the persons occupy-

ing or claiming any of these lands, prior to the

filing of the suit. There were never any warn-

ings posted or notices posted upon the land, nor

was there ever any direction given to me to post

any such notice. This applied to all the unpat-

ented lands in the Midway field" (322).



-163-

He further says that in cases of unlawful enclosure,

"we very frequently notified people who were unlaw-

fully occupying- public lands, to get off" (323). He
goes into further particulars—as to Government mon-

uments like the Grand Canyon or the Petrified Forest,

and as to timber lands, the Government has required

him to post notices on the lands, warning people to

keep off—these monuments being tracts of land with-

drawn by executive or other orders from time to time.

**I know," he says, "that it is the policy of the

Government to post such notices on lands with-

drawn for administrative sites, and there are

other instances in which the Government has,

from time to time, posted notices upon lands that

it has withdrawn for one purpose and another,

and that it did not desire persons to occupy"

(323).

Some brief testimony given in former cases by Mr.

Hayworth, who is mentioned in Mr. Helm's testimony,

and is now dead, was stipulated into the case. Mr.

Hayworth made no investigation until April, 1911,

which was after Mr. Helm had completed the investi-

gation made by him, and beginning in September, 1910,

and continuing to February, 1911. Mr. Hayworth

says that in April, 1911—the date is not to be over-

looked—no investigation was made of section 25 ; but

he does say that the inquiries made by him were to

determine the conditions then existing on some of the

lands, as to the actual development work, who did it,

and when it was done, "with a view to taking some

action towards instituting suits." Like Mr. Helm,
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Mr. Hayworth never gave any warning or notice to

any of the operators (323-4).

One paragraph of the stipulation is as follows, para-

graph 3

:

''That, apart from general observation of the

Held above referred to, none of the reports and

investigations above mentioned covered the land

involved in this action, and that no special inves-

tigation thereof and report thereon was made
until in 1915" (324).

The latter clause of this paragraph simply means,

to borrow some language just quoted from Mr. Hay-

worth, that never until this suit was commenced in

1915, had the Government, so far as this land is con-

cerned, proceeded on a view "to taking some action

towards instituting suits." The "general observation

of the field above referred to" means the testimony of

Mr. Helm, his investigations, his observations and

those of his superiors who were on the ground, and

the full reports which, as he testified, were made to

Washington. It is further embraced in the stipulation,

paragraph 5

:

"That neither defendant in this action ever

placed any obstruction in the way of any agent

of the plaintifT endeavoring to get the facts con-

cerning his or its claim of title thereto, and never

refused to give any information asked for, or to

allow inspection of records specified" (324).

After the court shall have considered the foregoing

testimony, we commend to its reading the decision of
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the Supreme Court of Michigan in the case of Flint

etc. R. R. Co., 51 N. W., pages 104-106.

In U. S. V. Chandler Dunbar Water Power Com-

pany, 152 Fed. 25, 41, it was said by Severens, J.,

speaking for the Circuit Court of Appeals of the 6th

Circuit

:

"Following the ancient common-law maxim,
'milium fempiis occurrit regi,' it has been settled

as the rule here that the United States is not

affected in respect to its pursuit of remedies by

mere delay or general statutes of limitation. But

when it sues in equity as a private suitor on a

cause of action relating to its proprietary inter-

ests, it is held to be affected by those equities

which are recognized as fundamental in contro-

versies between private parties. And why should

this not be so? It derogates from the dignity and

character of the Government to suppose that,

formed as it is to secure impartial justice between

individuals, it may nevertheless in the conduct of

its own affairs, without regard to the principles

it represents, perpetrate upon its citizens wrongs

which it would promptly condemn if practiced by

one of them upon another."

In U. S. V. Stinson, 197 U. S. 200, 205, a suit by

the Government to recover public lands, it was said:

"The Government is subjected to the same rule

respecting the burden of proof, the quantity and

character of evidence, the presumptions of law

and fact, that attend the prosecution of a like

action by an individual."
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In U. S. V. Trinidad Coal Company, 137 U. S. 640,

the Supreme Court of the United States said

:

"When a sovereign becomes a suitor, he sub-

mits his rights to settled judicial notions of mor-

als and good faith, the same as the subject."

And in Central Trust Company v. Treat, 192 Fed.

942, it was said

:

"But when the United States sues or consents

to be sued, even in its own courts, it becomes a

litigant, and is to be treated like any other liti-

gant."

In U. S. V. Chicago etc. R. R. Co., 207 Fed. 179, the

court said:

"As a suitor, its (the United States) status is

substantially that of a private litigant."

And in U. S. v. Grand Rapids Co., 154 Fed. 131,

136, it was said:

"The fact that the complainant is the United

States does not affect the rule. In order to re-

cover it must show the same equities as if it were

a private party. U. S. v. Flint, 4 Sawy. 42; U. S.

V. Detroit L. Co., 200 U. S. 321."

In the Flint case just cited from 4 Sawy. 42, Mr.

Justice Field said:

"The United States, by virtue of their sover-

eign character, may claim exemption from legal

proceedings; but when they enter the courts of

the country as a litigant, they waive this exemp-

tion and stand on the same footing with private

individuals."
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See, also:

U. S. V. Wagon Road Co., 54 Fed. 807, 811,

812;

Woodruff V. Trabnall, 10 How. 190, 207;

State V. Ladd, 191 Fed. 257. 266;

State V. R. Co., 69 Fed. 116, 120, 123;

U. S. V. Dalles Co., 41 Fed. 493, 501.

Except, therefore, as to laches and limitations, the

United States, when it becomes a suitor in its own

courts, subjects itself to the same equities as obtain

and are enforced as between man and man. Laches

and limitation, in distinction from the equity of estop-

pel, are not in general pleadable against it. "Laches

or limitation do not of themselves constitute a distinct

defense as against it," said the Supreme Court in

U. S. V. Stinson, 197 U. S. 200, 204.

This is a well-understood rule. (U. S. v. Wagon
Road Co., 54 Fed. 807, 811; U. S. v. Kirkpatrick,

9 Wheat. 720, 735; U. S. v. Chandler Dunbar Co., 152

Fed. 25, 40, 41; Hart v. U. S., 95 U. S. 316, 318;

U. S. V. Beede, 180 U. S. 343, 354; State v. Brown,

64 Ala. 287, 298.) And even this rule is subject to

qualification; for where the Government is asserting a

right purely private and proprietary, "it is clear that

it is not entitled to the exemption of nnUum tempiis,

and that the ordinary rule of laches a])i)lies in full

force." (French Republic v. Vichy Co., 191 U. S. 428,

438; Cook v. U. S., 91 U. S. 389, 398.)

Now, it was in reference to the doctrine just stated,

under which laches may, on occasion, be imputed to
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the Government, that the Supreme Court in the case

of Utah Light & Power Co. v. United States, 243

U. S. 389, 408-9, differentiates the status of the United

States in respect to the pubHc lands, and holds that in

respect thereto its attitude is something more than

that of a mere private proprietor, to the extent that in

this regard laches may not be imputed to it. The

point considered and decided by the court was only

this: that the Government, as the trustee of the public

lands, is not subject to an estoppel by laches or neglect

of duty on the part of its officers or agents. But the

well-settled rule that the Government, when it comes

into a court of equity, submits itself to the rule of

equitable estoppel as fully as though the controversy

were between man and man, is no wise impinged upon.

The term, "estoppel by laches," and its application,

are illustrated, for example, in Hunt v. Reilly, 23 R. I.

472; Galliher v. Cadwell, 145 U. S. 368, 374; State v.

Brown, 64 Ala. 287, 298.

Now, in the Utah case, two estoppels were dealt

with by the court, and it was held: first, that no

estoppel arises against the Government by the act of

its officer or agent in making an agreement not author-

ized by law ; and, second, that no estoppel arises against

the Government, in a litigation affecting its status as

trustee of the public lands, by the laches or neglect of

duty of its officers.

In the Utah case the defendants were claiming

rights in a forest reservation, Uifcr alia, because of an

alleged agreement between them and some officials of

the Forestry Service, to the effect "that the reserva-
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tions would not be an obstacle to the construction or

operation of the works in (juestion." The Supreme

Court said:

*'0f this, it is enough to say that the United

States is neither bound nor estopped by acts of its

officers or agents in entering into an arrangement

or agreement to do or cause to be done what the

law does not sanction or permit."

This, of course, is well settled, and we pass to the

next ground of estoppel, by laches or neglect of duty.

The Supreme Court said:

"As presenting another ground of estoppel, it

is said that the agents in the Forestry Service and

other officers and employes of the Government

with knowledge of what the defendants were

doing, not only did not object thereto, but im-

pliedly acquiesced therein until after the works

were completed and put in operation. This

ground also must fail. As a general rule, laches

or neglect of duty on the part of officers of the

Government is no defense to a suit by it to en-

force a public right or protect a public interest.

(Citing cases.) And if it be assumed that the

rule is subject to exceptions, we find nothing in the

cases in hand which fairly can be said to take

them out of it as heretofore understood and ap-

plied in this court. A suit by the United States

to enforce and maintain its policy respecting lands

which it holds in trust for all the people, stands

upon a different plane in this and some other re-

spects from the ordinary private suit to regain

the title to real property or to remove a cloud

from it."
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In the case at bar there can be no question of laches

or neglect of duty. The testimony of Mr. Helm puts

all that out of the question. It was the secretary of

the interior himself who directed a vigorous investiga-

tion of the withdrawn lands "to ascertain as quickly

as possible to what extent" they were being drilled;

the investigation was made pursuant to his directions

to hurry, the results were fully reported to him, and

the first assistant secretary himself was on the ground

as early as January, 1911. The Government knew full

well, for years before it brought this suit, that the

land was being occupied, explored and drilled, that the

oil was being extracted and sold, and that in these

operations vast amounts of money wxre being ex-

pended in the purchase of the lands and in its develop-

ment. The estoppel is complete. It is expressed by

the Supreme Court of the United States in Kirk v.

Hamilton, 102 U. S. 68, 76-7, as follows:

"There is no principle better established in this

court, nor one founded on more solid considera-

tions of equity and public utility, than that which

declares that if one man, knowingly, though he

does it passively, by looking on, suffers another

to purchase and expend money on land, under an

erroneous opinion of title, without making known
his own claim, he shall not afterwards be per-

mitted to exercise his legal right against such

person. It would be an act of fraud and injus-

tice, and his conscience is bound by this equitable

estoppel."
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In Dickerson v. Colgrove, 100 U. S. 578, 580-581,

the Supreme Court said:

"The estoppel here relied upon is known as an

equitable estoppel, or estoppel in pais. The law

upon the subject is well settled. The vital prin-

ciple is that he who, by his language or conduct,

leads another to do what he would not otherwise

have done, shall not subject such person to loss

or injury by disappointing the expectations upon

which he acted. Such a change of position is

sternly forbidden. Tt involves fraud and false-

hood, and the law abhors both. This remedy is

always so applied as to promote the ends of jus-

tice. It is available only for protection, and can-

not be used as a weapon of assault. It accom-

plishes that which ought to be done between man
and man, and is not permitted to go beyond this

limit."

NINTH POINT.

Appellants Hall and the Chanslor Company Acquired

Title to This Land and a Right to Patent

Thereto Independent of the Location Charged

as Being Fraudulent.

Based on answers (20-23, 50) and assignment of

error 47 (388).

Under the mineral land laws of the United States

(Title 32, Chap. 6, U. S. Rev. Stats.) the possessory

right to a tract of public mineral land essential to the

right to have patent issued thereto can be acquired in

either one of two ways, to-wit:
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1. By the making of a location of a tract of such

land by marking the boundaries thereof, post-

ing notice of location, recording copy thereof

and making a discovery, as provided in Sees.

2324 and 2329, U. S. Revised Statutes; and

2. By entering into possession of such tract of

land, holding possession thereof for a period

equal to the time prescribed by the statute of

limitations for mining claims in the state where

the same may be situated (in California five

years), and, during said time, working the

same for its minerals, as provided in Sec.

2332 of the U. S. Revised Statutes.

The point we here make deals with the second

method only.

Sec. 2332 of the Revised Statutes of the United

States, so far as here applicable, reads:

"Where such person or association, they and

their grantors, have held and worked their claims

for a period equal to the time prescribed by the

statute of limitations for mining claims of the

state or territory where the same may be situated,

EVIDENCE OF SUCH POSSESSION AND
WORKING OF THE CLAIMS FOR SUCH
PERIOD SHALL BE SUFFICIENT TO ES-
TABLISH A RIGHT TO A PATENT THERE-
TO UNDER THIS CHAPTER, IN THE AB-
SENCE OF ANY ADVERSE CLAIM."

In Cleary v. Skiifrich, 28 Colo. 364, of this section

the court said:

*'Proof of possession for the statutory period

in the absence of any adverse claim was to be

taken by the Land Department as equivalent to
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an establishment in detail of all the facts neces-

sary to constitute a valid location."

In McCozvan v. Maclay, 16 Mont. 234, of this sec-

tion the court said:

''This section was enacted to meet cases where

applicants for the patent have been in possession

of their claims for a period of the statute of lim-

itation, but are unable to make full proof of their

rights to the patent as required by the previous

provisions of the law; and to excuse their defects

in title, Congress determined that the Land Office

should pass over such defects and give them their

patents, provided no one appeared to contest their

application."

In Altoona Q. M. Co. v. Integral Q. M. Co., 114

Cal. 105, it is said:

"The court instructed the jury to the eflfect that

one who has not located mineral land in the mode

prescribed by law, and the custom of miners, may

yet acquire a right thereto by holding and work-

ing the same for five years 'in the absence of an

adverse claim.' Defendant's counsel contended

that section 2332—the section referred to—only

provides that a patent shall issue in such case

when there is no adverse claim, but where anyone

has located the same land according to law and

the custom of miners, then mere possession gives

no right zvhatever.

The Act of Congress has been otherwise con-

strued in various cases. (420 J\Iin. Co. v. Bidlion

Min. Co., supra. ) Judge Sawyer says that the laws

of the state constitute a part of the laws by which

a mining right is determined. It must, therefore,
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follow that where such possession has continued

for five years before the adverse right exists, it is

equivalent to a location under the laws of Con-

gress. (See, also, Harris v. Equator Min. etc.

Co., 8 Fed. Rep. 863 ; Belk v. Meagher, 104 U. S.

279; Anthony v. Jillson, supra.)''

The instruction referred to in the foregoing quota-

tion is as follows:

"Congress has provided two methods of acquir-

ing the title, or right of possession, to the public

mineral lands of the United States—one of those

methods is by locating the claim in the manner
prescribed by law and custom, and the other is

by holding and working the same for the period

equal to the time prescribed by the statute of lim-

itations for mining claims of the state or territory

where the claim is situated, which period in this

state is five years."

And, in reference to this instruction, the court said:

"The instructions upon that subject state the

law correctly."

Reavis v. Fianza, 215 U. S. 16, 24, affirms this rul-

ing of the California Supreme Court.

In Anthony v. Jillson, SZ Cal. 302, the court, refer-

ring to section 2332, Revised Statutes of the United

States, says:

"The section above quoted provides an addi-

tional mode of acquisition ; but does not enlarge

the class who can acquire,"
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In Belk v. Meagher, 104 U. S. 279, after quoting

section 2332 of the V. S. Revised Statutes, the court

said:

''Under the provisions of the Revised Statutes

relied on, Belk could not get a patent for the

claim he attempted to locate unless he secured

what is here made the equivalent of a valid loca-

tion by actually holding and working for the req-

uisite time. If he actually held possession and

w^orked the claim long enough and kept all others

out, his right to a patent would be complete."

In the case of Reavis v. Fianza, above cited, the

Supreme Court of the United States, in speaking of

the meaning of section 2332 of the Revised Statutes,

said :

"Again, it is urged that the section, of itself,

confers no right other than to apply for a patent.

But a right to an instrument that will confer a

title in a thing is a right to have the thing."

In Upton V. Santa Rita M. Co., 14 N. M. 96, 89 Pac.

283, the court said:

"We believe that the true rule on the subject is

succinctly stated in Altoona Co. v. Integral Co.,

114 Cal. 100, 45 Pac. 1047, where it is stated that

'working for the statutory period before the ad-

verse right exists is equivalent to a location under

the Act of Congress,' and in Belk v. Meagher, 104

U. S. 279, L. Ed. 735, where it is declared to be

the 'equivalent of a valid location.'
"

In Bismark M. G. M. Co. v. No. S. F. Co., 14 Idaho

516,95 Pac. 14, 20, it is said:

"It has been held that where possession of a

mining claim was continued for the period covered
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by the statute of limitations before the adverse

right exists, it is equivalent to a location under

the lazvs of Congress."

And section 2332 of the Revised Statutes of the

United States has been interpreted in the same way

by the Department of the Interior in the cases follow-

ing:

Stewart v. Reese, 21 L. D. 447, 450;

Paul B. Warnekros, 41 L. D. 653;

Gaffney v. Turner, 29 L. L. 470;

Capital No. 5 Placer Mining Claim, 34 L. D.

462;

Little Emily M. & M. Co., 34 L. D. 182;

Brady's Mortgagee v. Harris, 29 L. D. 426,

432;

Barklage v. Russel, 29 L. D. 401, 406.

The Barklage case, supra, is the leading case in the

Department of the Interior. The secretary said:

*Tt is plain that the main purpose of section

2332 was to declare that evidence of the holding

and working of a mining claim for a period equal

to the time prescribed by the local statute of lim-

itations for mining claims shall be construed as

sufficiently establishing the location of the claim/'

The opinion in that case was written by Mr. Justice

Vandevanter, now a member of the United States

Supreme Court, then solicitor for the Department of

the Interior. In Capital No. 5 Placer Mining Claim

case, supra, the secretary said:

"Section 2332 simply discloses the kind of proof

that shall be sufficient, where the stated conditions
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exist to establish the possessory ri^dit in an ap-
plicant for patent in the absence of any adverse
claim. All that is required in such cases to

establish the i)ossessory title, in the absence of

any adverse claim, is evidence satisfactorily show-
ing that the claim was so held and worked for the

time prescribed; and it can nmke no difference

whether record evidence of the location is in exist-

ence and might be furnished or not. An applicant

for patent who has made such shozmng is not re-

quired to produce record etndence of his location,

or to give any reason for not producing such

evidence."

In the Warnekros case, supra, the Secretary said:

**It is not necessary to entitle a mining- claimant

to patent under section 2v332, Revised Statutes,

that such claimant shall personally have been in

adverse possession of the claim for the period fixed

by that section; it is sufficient thereunder that the

claimant and his grantors shall have held and

worked the claim for such period."

In view of the fact that section 2332 of the United

States Revised Statutes was enacted by Congress

nearly fifty years ago, has not been changed in any

respect during that time, and has been uniformly con-

strued by the courts as above shown, a c|uotation from

Butte City Water Co. v. Baker, 196 U. S. 119, 49 L.

Ed. 409, is exceedingly apt here.

That quotation is as follows:

"Finally, it must be observed that this legislation

was enacted by Congress more than thirty years

ago. It has been acted upon as valid through all
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the mining regions of the country. Property

rights have been built up on the faith of it. To
now strike it down would unsettle countless titles

and work manifold injury to the great mining

interests of the war west. While, of course, con-

sequences may not determine a decision, yet, in

a doubtful case, the court may well pause before

thereby it unsettles interests so many and so vast,

—interests which have been built up on the faith,

not merely of congressional action, but also of

judicial decisions of many state courts sustaining

it, and of frequent recognition of its validity by

this court."

And also exceedingly apt is a portion of the opinion

of Mr. Justice Vandevanter in the case of IVaskey v.

Hammer, 32 Sup. Ct. Rep. 187, which is:

"Possibly what was said (referring to Gwillim

V. Donnelan, 115 U. S. 45, 29, L. Td. 348) went

beyond the necessities of that case, critically con-

sidered, but it illustrates what naturally would be

taken to be the effect of the statute; and as that

view of it has been accepted and acted upon for

twenty-five years by the Land Department and

by the courts in the mining regions, it should not

be disturbed now."

The rule of these authorities applied to the facts

proven in this case establishes conclusively that Hall

and his successors in interest, appellant Oil Companies,

have title independent of the location specified in the

bill.

For over six years next prior to the filing of the

bill by appellee, Hall and said appellants had held,
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possessed and worked tliis land under color of title to

the whole—the dtud from the orij^inal locators. The

latter and proofs of labor, all duly recorded, marked the

limits of their possession and their claim and showed

that they were coincident with the boundaries of the

quarter section.

For the foregoini^ reasons it is confidently submitted

that the decree appealed from should be reversed.

U. T. Clotfelter,

Solicitor for All Appellants except Recovery Oil

Company,

Morrison, Dunne & Brobeck,

Peter F. Dunne,

Solicitors for Appellant Recovery Oil Company.


